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Resolution Addressing Governance Matters

A regular mecting of the Nassau County Industrial Development Agency (the “Agency”) was
convened in public session at the Theodore Roosevelt Executive & [Legislative Building, Ceremonial
Chambers. 1550 Franklin Avenue, Mineola, Nassau County, New York on March 21, 2019 at 6:30
p.m., local time.

The meeting was called to order by the Chairman, upon roll being called, the following
members of the Agency were:

PRESENT:

Richard Kessel
Lewis M. Warren
Anthony Simon
Timothy Williams
Amy Flores

John Coumatos

NOT PRESENT:

Chris Fusco

Chairman

Vice Chairman
2nd Viee Chairman
Secretary
Treasurer

Asst, ‘T'reasurer

Asst, Secretary

THE FOLLOWING ADDITIONAL PERSONS WERE PRESENT:

Harry Coghlan
Danielle Oglesby
Joseph Foarile
Colleen Pereira
Thomas D). Glascock
Andrew Komaronm

Chief Executive Ollicer / Executive Director

Chief Operating Officer / Deputy Executive Director
Chief Financial Officer

Admimistrative Dircctor

Agency Counsel

Bond/I'ransaction Counsel

The attached resolution no. 2019-24 was offered by Anthony Simon, seconded by Amy



Resolution No. 2019-24

RESOLUTION OF THE NASSAU COUNTY INDUSTRIAL
DEVELOPMENT AGENCY (THE “AGENCY™)
ADOPTING CERTAIN POLICIES AND PROCEDURES
AND ADDRESSING OTHER MATTERS
IN CONNECTION WITH GOVERNANCE

WHEREAS. the Nassau County Industrial Development Agency (the “Agency”™) is
authorized and empowered by the provisions of Chapter 1030 of the 1969 Laws of New York,
constituting Title 1 of Article 18-A of the General Municipal Law, Chapter 24 of the Consolidated
Laws of New York, as amended (the “Enabling Act™), and Chapter 674 of the 1975 Laws of New
York. as amended. constituting Section 922 of said General Municipal Law (said Chapter and the
Enabling Act being hereinafter collectively referred to as the “Act”) to promote, develop, encourage
and assist in the acquiring, constructing, reconstructing, improving, maintaining, equipping and
furnishing of manufacturing, industrial and commercial facilities. among others, for the purpose of
promoting, attracting and developing economically sound commerce and industry to advance the
job opportunities, health, general prosperity and economic welfare of the people of the State of New
York, to improve their prosperity and standard of living, and to prevent unemployment and
economic deterioration; and.

WIIEREAS, the Agency wishes to amend and restate and/or adopt certain policies and
procedures to cnsure continued compliance with current best practices in governance and
applicable Jaw, including, without limitation, the Public Authorities Accountability Act of 2005
and the Public Authorities Reform Act of 2009, and the Act (including, without limitation,
certain amendments to Sections 839-a and 874 thereof) (collectively, “Applicable Laws™); and

WIIEREAS, the Agency wishes to address other matters in connection with the
governance of the Agency:

NOW. THEREFORL, BE IT RESOLVED BY THE MEMBLRS OF THE AGENCY AS
FOLLOWS:

Section 1. The Agency hercby adopts as a formal policy of the Agency the
Uniform Criteria for Processing/Evaluation of Projects annexed hereto as Exhibit A
(collectively, the “Uniform Criteria™) as part of the Agency's Policy Manual as recommended
by the Governance Committee. The Uniform Criteria hereby replace any and all policies
heretofore adopted by the Agency with respect to the subject matter thereof. including, without
limitation, any Transaction Process Guidelines Memorandum.

Section 2. The Agency hereby re-adopts its current Uniform Project Agreement
armexed hereto as Exhibit B-1 and an alternative form Uniform Project Agreement annexed
hereto as Exhibit B-2 (individually, each a “UPA™ and collectively the “UPAs”) as
recommended by the Governance Committee. The UPAs hereby replace any and all sublease
agreements, installment sale agreements and/or project agreements heretofore utilized by the
Agency with respect to its Projects. The Agency finds that the each UPA satisties the minimum
requirements of Scction 859-a of the Act and any regulation adopted in connection therewith.
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Further, the Agency hereby authorizes the use of replacement or supplemental sublease
agreement forms and related transaction document forms, from time - to — time, but only in
conjunction with the use of a UPA at the discretion of the Chair or Chicef Executive Officer, to
enhance transactional flexibility.

Section 3. This Resolution shall not preclude the Agency from adopting other or
further policies relating to governance and activities of the Agency as determined from time to
time by the members of the Agency.

Section 4. The policy changes adopted pursuant to this Resolution shall take effect
as of March 21, 2019 and the members of the Agency hereby ratify and confirm any actions
taken by stall ol the Agency prior to the adoption of this resolution with respect to the subject
matter hercof.

The question of the adoption of the foregoing Resolution was duly put to a vote on
roll call which resulted as follows:

Richard Kessel VOTING Aye
Lewis M. Warren VOTING Ave
Anthony Simon VOTING Aye
Timothy Williams VOTING Aye
Chris Fusco NOT PRESENT
Amy Flores VOTING Aye
John Coumatos VOTING Aye

The foregoing Resolution was thereupon declared duly adopied.



STATE OF NEW YORK

COUNTY OF NASSAU

We, the undersigned | Vice| Chairman and [Assistant] Secretary of the Nassau
County Industrial Development Agency (the “Agency™), do hereby certify that we have compared
the foregoing extract ol the mimutes ol the meeting of the members of the Agency. mcluding the
Resolution contained therein. held on March 21, 2019 with the original thereof on file in our office,
and that the same is a true and correct copy of said original and of such Resolution set forth therein
and of the whole of said original so far as the same relates to the subject matters therein referred to.

WE FURTHER CERTIFY that (A) all members of the Agency had due nonce of
said meeting; (B) said mecting was in all respects duly held; (C) pursuant to Article 7 of the
Public Officers Law (the “Open Meetings Law™), said meeting was open to the general public,
and due notice of the time and place of said meeting was duly given in accordance with such
Open Meetings Law; and (D) there was a quorum of the members of the Agency present
throughout said meeting.

WE FURTHLER CERTIFY that, as of the date hereot, the attached Resolution is in
full force and effect and has not been amended, repealed or rescinded.

IN WITNESS WIHEREOF, we have hereunto set our respective hands and affixed

the scal of the Agency this 21st day of March, 2019.
: }/R

{SEAL)
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NASSAU COUNTY INDUSTRIAL
DEVELOPMENT AGENCY

Memorandum
To: Agency Staft
From: Chair and Members of the Agency
Date: March 21, 2019
Re: Uniform Criteria for Processing/Evaluation of Projects

The following are the Agency’s guidelines for the review, processing. evaluation and selection of
potential project applications from initial contact o closing of the transaction.  The following
apply to all categories of potential projects. The following are intended to provide overall
vuidance but arc by no means cxhaustive or all inclusive and. except as set forth below, may not
be applicable to all matters:

Il Initial Contact

. The Chair of the Board or Chiel Executive Office/Executive Director or
other designated staff member (“Ageney Contact™) shall make a written
record of the initial contact including time, date and method of contact.
name of applicant, address. tvpe of enterprise and applicant point of

contact.
. Logs of initial contacts shall be distributed to the members periodically.
2 Mecting with Agency Contact
. Applicant should bring documentation of and/or be prepared to discuss: (i)

location of proposed project. (i1) nature of proposed projeet, (iii) location
of existing facilities of the applicant, (iv) proposals for job
retention/creation, (v) likely community impacts and reaction, and (vi)
requested Lypes and amounts of financial assistance.

. I the Agency Contact determines that the proposed project is viable, the
applicant is provided an appropriate form of Application for Financial
Assistance. The Applicant is asked to complete the Application (to the
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cxtent possible) and to deliver it to the Agency in draft form. Payment of
the Agency’s expense deposit 1s not normally required at this stage.

. General Counsel 1o the Agency will gencrally participate in the initial
meeting with the applicant.
- Agency’s stall with the participation of General Counsel to the Agency or

Bond/ Transaction Counsel will review the application and provide
feedback 1o the Applicant.

. Agency Contact pravides a form of Preliminary Agreement to the
Applicant which shall be signed in no event later than the submission of
the formal Application by the Applicant. The Preliminary Agreement
constirutes an agreement by the Applicant to pay or reimburse the Agency
for its expenses in connection with the processing, review and evaluation
of the Application. A copy of the form of Preliminary Agreement is
attached to this memo.

Application to the Agency

. Applicant submits completed and executed Application for Financial
Assistance, meluding Environmental Asscssment Form and other required
exhibits. Incomplete Applications will not be considered by the Agency,

. Applicant deposits with the Agency: (1) $1,000 application fee, (i1) $3.,500
expense deposit for Bond/ Transaction Counscl fees, (iii) 52,500 expense
deposit for cost’benefit analysis, and (1v) S500 expense deposit for real
property tax valuation analysis. In the event that the transaction does not
close, the Agency shall use the expense deposits to defray the costs of the
applicable professionals and return any balance to the applicant. In the
event that the transaction closes, such expense deposits shall be credited at
closing against the final invoices delivered by the applicable professionals.

. Ageney stall obtains backeround check relcasces from the Applicant, its
affiliates and principals as deemed appropriate by Agency stall, and orders
or causes o be ordered appropriate searches and background checks,
including, withoul limitation, bankruptey, tax hien, judgment and OFAC
scarches as applicable.

. Agency staff reviews financial statements and data (e.g., past earnings and
projected cash flows, as applicable) received from the Applicant to assess
the strength of the Applicant.

- Bond/Transaction Counscl reviews the Application and provides due
diligence memo (if required).

Presentation to the Agency’s Board for Preliminary Inducement

. At the Chicf Exceutive Officer’s direction the Agency's staff prepares.
prior to the Agency meeting, the requisite internal forms, executive
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summary of the Application, which should be delivered to the members of
the Agency together with the Application and the drall Preliminary
Inducement Resolution at least onc (1) week in advance of the Agency
meeting.

. Agency Contact prepares notice ol Agency meceting and agenda for
Agency meeting: Agency contact posts notice as required by Open
Meetings Law, posts notice on Agency website and e-mails notice o
major television, radio and newspaper outlets as well as local community
papers (to the extent applicable).

= Applicant presents the proposed project to the Board al the Board and
receives feedback from staff as to the anticipated financial assistance
package after the Board meeting. The Preliminary Inducement Resolution
authorizes the Agency Contact w further ncgotiate the terms of the
financial assistance package and to imitiate the SEQR and public notice(s)
Procoss.

Public Hearing

. Agency Contact schedules and conducts public hearing (if required).

. Agency Contact is authorized to hold such public hearing on behalf of the
Agency and is dirceted to mail notices to the afTected tax jurisdictions and
publish public notices in a newspaper of general circulation in the County
ol Nassau, all as required by applicable law.

. Ageney Contact prepares report of public hearing and delivers report to
the members. Alternatively, the Ageney Contact is authorized to have a
stenographer take minutes of the public hearing.

Financial Assistance “Deviation Notice™ (1l required)

. Agency Contact is authorized to issue “deviation notice” consistent with
cuidance from the Transactions Commitice.
= Agency Contact provides acknowledgment of and, il desired, responds to

all correspondence received from atfected tax jurisdictions.

SEQR Beview Process

. Initiated by Bond/ Transaction Counsel upon receipt of Environmental
Asscssment Form from apphcant.

. Additional documentation supplicd as necessary.

- Bond/ T'ransaction Counsel drafts appropriate findings/resolution.

Cost-Benefit Analysis/Real Property Tax Valuation Analysis
s Ordered upon receipt of the Application and shall be distributed to all
members of the Agency.
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The Agency will perform or cause to be performed a written cost'benefit
analysis with respect to cach proposed project. The cost-benefit analysis
or documentation prepared by the Agency’s staff in support thereol shall,
al a minimum, identify: (a) the extent to which a proposed project will
create or retain permanent. private sector jobs, (b) the estimated value of
any tax cxcmptions to be provided, (¢) the amount of private sector
investment generated or likely to be generated by the proposed project, (d)
the likelihood of accomplishing the proposed project in a timely fashion.
(2) the extent to which the proposed project will provide additional
sources of revenue for municipalities and school districts, and (f) any other
public benefits that might oceur as a result of the proposed project.
Generally, the Agency will obtain such analysis from an independent,
third-party consultant engaged by the Agency. unless the size or lype of
the proposed project docs not warrant the expense of such a third-party
analysis, in which event the Agency’s staff shall perform the cost/benelit
analysis for the Agency.

In the sole discretion of the Agency, a cost/benefit analysis will not be
obtained from an independent, third-party consultant if such analysis is
cost prohibitive given the contemplated financial assistance or 15 otherwise
not warranted or benelicial under the particular circumstances.

Bond/ Transaction Counsel prepares transacltion documenis

Bond Transaction Counsel/General Counsel obtains “public approval™ of
tax-cxcmpt bonds from County Executive (if applicable).

The Chief Executive Office/Executive Director shall have discretion to
require the use of a Title Company for title work from the Agency’s list of
approved Title Companies on a sequential basis, if the circumstances at
the discretion of the Chief Exccutive Officer require the usc by the
Agenecy a separate Title Company, Otherwise, the Applicant shall select a
Title Company that will perform title work for the Agency with all costs
paid for by the Applicant,

Bond/Transaction Counsel/ Administrative Director obtains volume cap
from Statc (if required).

Bond/Transaction Counsel attempts to obtain bond issuance charge and
Commissioncr of Health charge waivers (no longer likely to be granted).
Bond/Transaction Counsel/General Counsel/Chief Executive
Office/Executive Director negotiate and revise applicable documents.

Inducement’/ Approving/Bond Resolution

The staff at the direction of the Chief Executive Office/Exceutive Director
prepares, prior to the Agency meeting, the requisite internal forms and
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summaries, including, without limitation, a staff Review of Application (in
substantially the form attached hereto as Exhibit A), which should be
delivered to the members of the Agency at least one (1) weck in advance
of the Agency mecting,

Agency Contact prepares notice of Agency meeting and agenda for
Agency mecting; Agency contact posts notice as required by Open
Mectings Law. posts notice on Agency website and e-mails notice to
major television, radio and newspaper outlets as well as local community
papers (to the extent applicable).

Includes approval of “deviation” from uniform tax exemption policy (if
applicable).

Closing documents may not be in final form, but all major issues should
be resolved.

Closing

General Counsel and Bond/ Transaction Counsel deliver requisite opinions.
The Applicant’s counsel shall deliver customary opinions in connection
with the transaction, including. but not limited to, zoning and land use
(where applicable) and compliance with applicable law.

Bond/ Transaction Counsel delivers 412-a notice to County Assessor and
lax jurisdictions.

Bond/ Transaction Counsel delivers ST-60 to New York State Department
of Taxation and Finance.

Bond/Transaction Counsel makes applicable filings with the Internal
Revenue Service.

** The members of the Agency may waive or deviale [rom any of the foregoing procedures in
their discretion if the circumstances warrant such waiver or deviation, **

Notwithstanding the foregoing. the members of the Agency have adopled the following uniform
criteria for the evaluation and selection of all categorics of Projects for which Financial
Assistance shall be granted and stall and counsel to the Agency are dirccted to undertake or
obtain the following, as applicable, prior to presenting any proposed Project for approval by the
members of the Agency:

an assessment by the Agency of all material information included in connection
with an Application for Financial Assistance as shall be necessary to afford the
members of the Agency a rcasonable basis for their decision to provide Financial
Assistance for such proposed Projeet;

a written cost-benefit analysis as set forth above;
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a statement in writing by the applicant thal, as of the date of the Application, the
proposed Project is in substantial compliance with all provisions of Article 18-A
of the General Municipal Law, including, but not limited to, the provisions of
Section 859-4 and Section 862(1) thercof: and

it the proposed Project involves the removal or abandonment of a facility or plant
within the State, the Agency’s statt shall notity the chief executive oflicer(s) of
the municipality or municipalitics in which such removed or abandoned facility or
plant was located.



..

EXHIBIT A

STAFF REVIEW OF APPLICATION

Date:

PROJECT:

I. APPLICANT INFORMATION
Applicant:

Applicant
Address:

Direct
Parents:

Principals:
Il. PROJECT DESCRIPTION

Project: The Project consists oft

See Appendix A [or a location map and photograph ol each site
comprising the Project Facility.

Timeline: Renovaton/Construction Start; Within

Renovation/Construction Completion: {the
“Scheduled Completion Date™).

Financing:
HLPROJECT TEAM
Allorneys:

Engineer:

Architect:




General Contractor:

IV.DATA SUMMARY

Job Covenant: The Applicant will [indicale number
of permanent full-time equivalent jobs to be
retained/created including timeframe, estimated salary and
fringe benefit averages or ranges for categorics of jobs and
an estimate of the number of jobs that would be filled from
within the Labor Market Area].

Capital Investment: Total Budget -- §
Land/Building Acquisition — %
Construction/Reconstruction/Renovation — $
Site Work - %
Infrastructure Work - §
Furniture/Fixture/Equipment Acquisition - §
Soft Costs — §

Estimated Value of

Requested Benefits: Mortgage Recording Tax - 5
Sales/Use Tax - § {estimated maximum)
Interest savings - S
Real Property Tax -

Property Tax Comparison:  Estimated otherwise applicable taxes - $

Total Estimated PILOT Payments: Total Estimated Taxes:

Net Benefit to Company: $

In Year . the Projeet Facility would revert to taxable status and the
Applicant is responsible o pay property taxes based on the fully taxable
assessed value of the Project Facility and then effective tax rates,

Pursuant to PILOT Agrcement, the Applicant cannot change its PILOT
obligations during the PILOT period by challenging its assessmenl.
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Other New Revenue to Local Taxing Jurisdictions:

Miscellaneous Public Benefits:
V. ESTIMATED ECONOMIC IMPACT ANALYSIS

See Camoin Associates economic impact report attached as Appendix B. The figures
and job numbers in this Section V are all “net new™ per the Camoin report.

Projected Direct & Indirect Permancnt Jobs Retained & Created:
Projected Annual Eamings [rom Dircet & Indircet Permanent Jobs
Retained & Created:

Projected Annual Spending from Permanent Jobs Retained & Created:
Projected Annual Local Sales Tax Revenue from Created & Retained

- Annual Spending:

IYirect & Indirect Construction-Phase Jobs (job-years):

Construcl-Phase Earnings:

Construct-Phase Spending:

Local Sales Tax Revenue from Construction-Phase Spending

Projected Economic Benefit (from Projected Created & Retained
Permanent Jobs and Construction-Phase Spending) (construction period
and  year permanent period)

Projected Net Fiscal Tax Benefit (S per annum sales tax revenue
for 3 years (i.e., projected period ol new permanent jobs) from
operations, plus 3 salcs tax revenue for construction-phase, less

S property tax revenue lost over  years)

VLENVIRONMENTAL IMPACT ANALYSIS

Based on the Environmental Assessment Form (“EAF”) completed by the Applicant and
the analvsis of the EAF undertaken by the Ageney’s transaction counsel, the Agency has
concluded that the Project is under SEQRA [and that the Project will not
have a significant adverse impact on the environment. The Agency will take only a
leaschold interest in the Project Facility and will require indemnification with respect to
environmental matters {rom the Applicant. |

Environmental Benelis:
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VII. COMMUNITY ANALYSIS

Public Hecaring:

Other Support/
Opposition to Project:

New Infrastructure Required:
Impact on Local Services:
Impact on Local Business:
(including existing and
proposed businesscs and
development projects)

Retail Impact:

Added Revenue:

Money Spent in Community:

Unique Needs:

The Director of Business Development conducted a public
hearing on - at . The Minutes
ol the Public Hearing are attached as Appendix C.

VIII. PROJECT / APPLICANT ANALYSIS

Project Team:

Likelihood of Project
Being Completed in
a Timely Manncr:

Financial Analysis:

Prior Relationship with IDA:

The Applicant's project team is led by . Staft
has determined that and the other principals
of the Applicant have more than adequate expenence in

operaling

The Applicant submitted its financial statements
and Staff is of the opinion that the Applicant is adequately
capitalized to comply with its responsibilitics under the
Agency’s documents.

None identified.



Conflicts:

Praject Specific
Evaluation Criteria:

Recapture Provisions:

Legal/Regulatory Issues:

Background Check:

A

None identified.

[See UTEP for criteria applicable to project and address
here]

The Applicant has made statements in the Application that:
(1) the provisions of Section 862(1) of the General
Municipal Law will not violated if the Financial Assistance
is provided for the proposed project. (ii) the owner,
occupant or operator receiving financial assistance is in
substantial compliance with applicable federal, state and
local tax, worker protection and environmental laws, rules
and regulations, (111) the proposed project is in substantial
compliance with all provisions of Article |8-a of the
General Municipal Law, including, without limitation, the
provisions of Section 859-a and Section 862(1) thercot, and
(iv} [there likelihood that the proposed project would not be
undertaken but for the financial assistance provided by the
Agency]. Furthermore, the Applicant has acknowledged in
the Application that the submission of any knowingly false
or knowingly misleading information may lead to the
immediate termination of any financial assistance and the
recapture of all or a portion of any tax exemptions claimed
by reason of the Agency’s involvement with respect to the
proposcd project,

[If the Praject involves the removal or abandonment of a
facility or plant within the State, stait has notified the chiel
executive officer(s) of the municipality or municipalitics in
which such removed or abandoned facility or plant was
located. ]

Staff obtained credit checks from Castlebranch with respect
to the Applicant and the Principals. No substantive
negative issues were noted by the Chief Finaneial Officer.
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IX.RECOMMENDATION

L. [Stall has concluded that there is a likelihood that the proposed project would not
be undertaken but for the financial assistance provided by the Agency.] OR [If the
proposed project could be undertaken without the financial assistance provided by the
Agency, the proposed should be undertaken by the Agency because i

dra

with the Application for Financial Assistance and has concluded that there is a reasonable
basis for the Agency o provide financial assistance for the proposed project.]

2 [Staff has reviewed and assessed all material information included i connection
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NASSAL COUNTY INDUSTRIAL DEVELOPMENT AGENCY
as sublessor

AND

as sublessee

SUBLEASLE AGREEMENT
(UNITFORM PROJECT AGREEMENT)

DATED AS OF | | 1,2016

ADDRESS:

VILLAGE: -

TOWN:

COVINTY: Wassau
STATE: New York
SECTION:

BLOCK:

LOTS:

Prepared By:

Phillips Lytle LILP
1205 Franklin Avenue. Suite 390
Garden City, NY 11330
Attention: Paul V. O'Bnen, Esq.

I # BE47553L 1
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SUBLEASE AGREEMENT
(UNIFORM PROJECT AGREEMENT)

THIS SUBLEASE AGREEMENT (UNTFORM PROJECT AGREEMENT) dated as of
| ] 1.2016 (this "Lease™) by and between the NASSAU COUNTY INDUSTRIAL
DEVELOPMENT AGENCY. a corporate governmental agency constituting a body corporate
and politic and a public benefit corporation of the State ol New York, having an office at 1550
Franklin Avenue, Suite 233, Mineola. NY 11501 (the “Agency™), and
| | (the “Company™).

WITNESSETH:

WHEREAS, the Agency 1s avthorized and empowered by the provisions of Chapter 1030
of the 1969 Laws of New York, constituting Title 1 of Article 18-A of the General Municipal
Law, Chapter 24 of the Consolidated Laws of New York, as amended (the “Enabling Act™) and
Chapter 674 of the 1975 Taws of New York. as amended, constituting Section 922 of said
General Mumicipal Law (said Chapter and the Enabling Act, as in effect as of the date of this
Lease. being hereinafier collectively referred 1o as the “Act”™) to promote, develop, encourage
and assist in the acquiring, constructing, reconstructing, improving. maintaining. equipping and
furnishing of industral, manufacturing. warchousing, commercial, research and recreation
facihinies, among others, tor the purpose of promoting,. atiracting and developing economically
sound commerce and industry to advance the job opportunities, health, general prosperity and
economic welfare of the people of the State of New York, to improve their prospenty and
standard of Living, and to prevent unemployment and economic deterioration; and

WHEREAS, to accomplish its stated purposes. the Agency is authorized and empowered
under the Aet Lo acguire, construct, reconstruct and install one or more “projects” (as defined in
the Act), or to cause said projects to be acquired, constructed, reconstructed and installed and to
convey said projects or to lease said projects with the obligation to purchase; and

WHLRIEAS, the Company submittad an application for financial assistance (the
“Applicanion”) to the Agency, which Application requested that the Agency consider
undertaking a project (the “Project”) consisting al’ the following: | }: and

WHEREAS, [insent Project specilic review process recitals|; and

WHEREAS, by resolution adopted by the members of the Agencyon| 1. 2016
(the “Authonzing Resolution™). the Apency. following a review of the Report. determined to
proceed with the Projeet, to grant the Financial Assistance (as hereinafter defined) and to enter
into the “straight lease transaction™ (as such quoted term is defined in the Act) contemplated by
this Lease and the other Transaction Documents (as hereinafter delined):; and

WHEREAS, the Agency proposss to appoint the Company as agent ol the Agency 1o
undertake the acquisition, construction, installation and equipping of the Project Facility and w
sublease the Project Facility to the Company. and the Company desires 1o act as agent of the
Agency 1o undertake the acquisition, construction, installation and eguipping of the Project
Facility and Lo sublease the Project Facility trom the Agency, all pursuant to the lerms and
conditions hereimafier set forth n this Tease and in the other Transaction Documents: and



WIIERFAS. the acquisition of an interest in the Project Facility, the straight lease of the
Project Facility and the granting of the Vinancial Assistance by the Agency to the Company are
for proper purposes. including, without limitation. the advancement of the job opportunities,
health, general prosperity and economic wellare of the inhabitants of the State of New York and
the prevention ol unemployment and economic delerioration pursuant to the provisions of the
Act: and

WHEREAS, the members of the Agency have determined taat (i) the granting of the
Financial Assistance by the Agency to the Company is necessary o induce the Company to
proceed with the Project, (i) [there is a likelinood that the Project would not be undertaken but
for the granting of the Financial Assistance by the Agency 1o the Company] OR [although the
Project could be undertaken without the graniing of the Financial Assistance, the Agency should
undertake the Project because |: and

WHFREAS, immediately prior to the execution and delivery of this Lease. the Company
will execute and deliver or cause to be executed and delivered to the Agency (A) a certain
company lease agreement of even date herewith (the “Company Lease™) between the Company
and the Agency, which conveys to the Agency a lcaschold interest in and to the Premises {as
hereinafier defined). and (I3) a bill of sale dated the Closing Date (the “Bill of Sale to Agency™),
which conveys Lo the Agency all right, title and interest of the Company in and to the Equipment;
and

WIIEREAS, pursuant to a certain Payment in Lieu of Taxes Agreement of even date
herewith between the Company and the Agency (the “PILOT Agreement”™), the Company has
agreed lo make certain payments in lieu of real property taxes with respect o the Premises and
such obligation is secured by a Mortgage and Assignment of Leases and Renis of even date
herewith (the “PTILOT Mortgage”} from the Company and the Agency, as mortgagor. to the
County of Nassau. as morlgagee (the “PILOT Mortgagee™), pursuant to which the Agency and
the Company grant a first mortgage on the Premises to the PILOT Mortgagee: and

WHEREAS, in order to finance a portion of the costs of the Project, a bank. trust
company ot other financial institution (the “Bank™). may make loans to the Company in the
aparegate principal amount ol upto $[_ | (the “Bank Loan™). which Bank Loan
would be evidenced by one (1) or mere promissory notes and/or loan agreements (together with
all modilications. renewals and replacements therefore, collectively, the “Bank Note™) made by
the Company to the Bank in the aggregate principal amount of the Bank Loan; and

WIIEREAS, in order to secure the obligations of the Company to the Bank under the
Bank Note. the Company may execute and deliver one (1) or more morigages in favor of the
Bank in the maximum aggregate principal amount of the Bank Loan (collectively. the "Bank
Mortgage™), which Bank Mortgage the Agency may execute for the sole purpose ol subjecting to
the lien thereof its interest in the Premiscs, and pursuant to which Bank Mortgage the Company
and the Agency would grant to the Bank a morigage lien on the Premises:

NOW., THERLFORE, IN CONSIDERATION O THE PREMISES AND THL
MUTUAL COVENANTS HEREINAFTER CONTATNED. THE PARTIES HERETO HERLBY
COVENANT, AGREE AND BIND THEMSELVLES AS FOLLOWS:



ARIICLE ]
DEFINITIONS

SECTION 1.1 DLFINITIONS. 1he following words and terms used in this Lease shall
have the respective meanings set forth below, unless the context or use indicates another or
diflerent meaning or intent:

“Act” shall have the meaning assigned 1o such term in the recitals to this Lease.

“Administrative Fee” shall have the meaning assigned to such term in Section 3.3(B) of
this Lease.

“AfTiliate” of a Person shall mean a Person who directly or indirectly through one or
more intermediaries controls. is controlled by or is under common control with, such Person,
The term “control” means (i) the possession. directly or indirectly, of the power to direct or cause
the direction of the management and policies of a Person, whether through the ownership of
voting securities, by contract or otherwise, or (ii) the ownership, either directly or indirectly, of
al least fifty-one percent (31%) of the voting stock or other equity interest of such Person.

“4 pency” means (A) the Nassau County Industrial Development Agency arnd its
successors and assigns, and (B) any public benefil corporation or other public corporation
resulting from or surviving any consolidation or merger to which the Nassau County Industrial
Development Agency, or its successors or assigns, may be a party.

“Annual Fee™ shall have the meaning assigned to such term in Section 5.3(C) of this
Lecase.

“Anti-Terrorism Laws™ memns any applicable laws relating to terrorism or money
laundering. including Fxecutive Order No. 13224, the USA Patriot Act. applicable laws
comprising or implementing the Bank Secrecy Act, and applicable laws administered by the
United States Treasury Departmerts Office of Foreign Asset Control (as any of the foregoing
may from time to time be amended, renewed, extended, or replaced).

~Applicable Law™ or “Applicable Taws™ means, individually or collectively as the
context may require, all current and future statutes, codes, laws, acts. ordimances, treaties, orders,
juduments, decrees, injunctions, rules. regulations, permits, licenses, authorizations, directions,
determinations and requirements, foreseen or unforeseen, ordinary or extraordinary. which now
or at ary time herealler may be applicable to or affect the Project Faci'ity or any part thereof or
the conduct of work on the Project Facility or any part thereof or to the operation. use, manner of
use or condition of the Project Facility or any part thereof (the applicability of the foregoing to
be determined both as if the Agency were the owner of an interest in the Project Facility and as if
the Company and nol the Agency were the owner of an interest in the Project Facility), including
but not limited to (1) applicable health. building. zoning, use. rent, accessibility, environmental,
planning and subdivision laws, ordinances, rules and regulations of Governmental Authorities
having jutisdiction over the Project Facility. (2) restrictions, conditions er other requirements
applicable o any permits, licenses or other governmental authorizations issued with respect to
the foresoing, (3) judgments, decrees, orders or injunctions issued by any court or other judicial
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or quasi-judicial Governmental Authority, and (4) apphicable covenants and restrictions relating
in any wuy o the Project Facility.

“Apphcation” shall have the meaning assigned to such term in the recitals w this Lease.

“Authorizing Resolution” shall have the meaning assigned o such term in the recitals to
this Lease.

“Authorized Representative™ means the Person or Persons at the time designated 1o act on
behalf of the Agency or the Company. as the case may be. by written certificate furnished to the
Agency or the Company, as the case may be, containing the specimen signature of each such
Person and signed on behall of (A) the Agency by its Chairman. Vice-Chairman, Secretary,
Executive Director, Administrative Director or such other Person as may be authorized by
resolution of the members of the Ageney to act on behall of the Ageney, and (B) the Company
by its President or any Vice President, 17 a corporation, or a member or a marager, il a limited
liability company. or a general partner, if a partnership, or such other Person as may be
authorized in writing by the members of such limited liability company or by the board ot
dircetors of such corporation or by the general partner of such partnership, to act on behalFof the
Company, as the case may be.

“Bank™ shall have the mzanimyg assigned to such term m the recitals (o s Lease,
together with such entity’s successors and/or assigns, provided that the Agency is given notice of
any such succession or assignment in accordance with Section 12.1 of this Lease.

“Bank Loan" shall have the meaning assigned to such term in the recitals to this Lease.

“Bank Mortgage” shall have the mzaning assigned to such term in the recitals 1o this
Lease.

“Bank Note” shall have the meaning assigned to such term in the recitals to this Lease.

“Bill of Sale to Apency™ shall have the meaning assigncd to such term in the recitals to
this Lease,

"Bill of Sale to Company™ means the bill ol sale [tom the Agency 1o the Company.
pursuent w which the Agency conveys ¢ the Company all of the Agency’s interest in the
Equipment. substantially in the form attached ns Exhibit [ to this Lease.

“Building™ shall have the meaning assiened to such term in the recitals to this Lease.

“Business Dav™ means a day on which banks located in the County are not required or
authonzed to remain ¢losed and on which the New York Stock Exchange 1s not closed.

“Closing” means the closing at which this Lease and the other Transaction Documents
are executed and delivered by the Company, the Agency and the other parties thereto.

“Closing Date™ means the date of the Closing.



“Code™ means the Internal Revanue Code of 1986. as amended, and the regulations of the
Lnited States Treasury Department promulgated thereunder.

“(ollateral™ shall have the meaning assigned to such term in Section 5.5 of this Lease.

“(Commissioner” means the Commissioner of Taxation and Finance of the State of New
York.

“Compeany™ means ], and its successors and assigns. to the extent
permitted pursuant to this Lease.

“Company Leasc” shall have the meaning assigned to such term in the recitals to this
Lease.

“Completion Date™ means such date as shall be certified by the Company to the Agency
(and accepted by the Agency in its reasonable discretion) as the date of completion of the Projeet
pursuant to Section 4.2 of this Leuse, or such carlier date as the Company shall notify the
Agency as being the date of completion of the Project (subject to acceptance thercof by the
Agency in its reasonable discretion),

“Compliance Report” shall have the meaning assigned to such term ir Section 8.12 of
this Lease.

“Condemnation”™ means the zaking of title to, or the use of. Property under the exercise of
the power of emincnr domain by any Govermmental Authorily.

“County”™ means the County of Nassau. New York.

“Default Interest Rate™ means a rate of interest equal to eighicen percent ( 1 8%) per
annum or the maximum rate permitted by applicable law, whichever is less.

“Environmental Indemnification™ means the Environmental Compliance and
Indemnification Agreement of even date herewith from the Company and the Guarantor in faver
of the Agency.

“Environmental Law™ or “Environmental Laws™ shall have the meaning assigned 1o such
term in Section 3.3 of this Lease.

“Equipment” shall have the meaning assigned to such term in the recitals to this Lease
and shall include all those materials, machinery. equipment, fixtures and furmishings intendad to
be acquired with the proceeds of any payment made by the Company pursuant to Section 4.1(H)
of this Tease, and such substitutions and replacements therefor as may be made from tme o
time pursuant to this [ease, including without limitation, all the Property described in Exhibit B
attached to this Lease, “Equipment” shall not include: (i) inventory. (ii) rolling stock. (iii} any
item o personalty having a uselul Ll of less than one (1) year or which shall not constitute a
rangible capital asset. (iv) plants, shrubs, trees, flowers. lawns or plants. (v) fine art or other
similar decorative items, or (vi) moor vehicles. including any cars, trucks. vans or buses that are



licensed by the Department of Motor Yehicles or similar agency for use on public highways or
slreets.

“Lvent of Default” means, with respect to any particular Transaction Document, any
event specilied as en Event of Default pursuant 1o the provisions thereol.

“Finanecial Assistance” means [(A) an exemption from all New York State and local sales
and use taxes for purchases and rental of qualifyving personal property necessary for the
completion of the Project and having a value not exceeding the Maximum Sales Tax Benelit (B)
an exemption from mortgage recording tax with respect to the recording of the Bank Mortgage
and the PIT.OT Mortgage and having a value not exceeding the Maximum Mortgage Recording
Tax Benetit, and (C) an exemption from real property taxes pursuvant to the PTLOT Agreement.
which the Agency has estimated to have a value ol'$ _4

“Ciovernmental Authority™ means the United States of America, the State, any other stale,
the County, any political subdivision of any of the foregoing, and any court. tribunal, arbitrator,
mediator, azency. department, commission, board, burcau. authority or instrumentality of any of
them.

“(iross Proceeds” means one hundred percent (100%) of the proceeds ol the transaction
with respeet to which such term is used. including. bul not limited 1o, the settlement of any
insurance or Condemnation award.

“(juarantor” or “Guarantors” means, individually or collectively, as the context may .
require, [ |, cach a natural person.

“Ciuaranly™ means the Guaranty of even date herewith from the Guarantors to the
Agency.

“Hazardous Materials” means all hazardous marerials including, without limitation, any
explosives, radioactive marerials, radon, asbestos-containing materials. urea formaldehyde Joam
insulation, polvchlorinated biphenyls. lead based paints. petroleum, petroleum products,
methanz, havardous materinls, hazardous chemicals, hazardous wastes. extremely hazardous
wastes, restricted hazardous wastes, havardous or toxie substances, toxic pollutants, hazardous
air pollutants, pollutants, contaminants, toxic chemicals. toxics, pesticides or related materials o
set forth in the Camprehensive Environmental Response, Compensation, and Liability Act of
1980, as amended (42 17.8.C. Sections 9601, at seq.). the Hazardous Materials Transportation
Act, as amended (49 U.S.C. Sections 1801, et seq.}. the Resource Conservation and Recovery
Act, as amended (42 U.8.C. Sections 6901, et seq.). the Clean Water Act. as amended (53 U.5.C.
Section 1251 et seq.). the Safe Drinking Water Act, as amended (42 U.S.C. Section 300, et sed.)
the Clean Air Act, as amended (42 11.5.C Section 7401, et seq.), the Toxic Subsiances Control
Act, as amended (15 U.S.C. Section 2601, et seq.), Articles 15 or 27 of the New Yorc State
Environmental Conservation Law, or in the regulations adopted and publications promulgated
pursuail thereto, or any other lederal. state or local environmental law, ordinance. rule or
regulation of any Governmental Authority having jurisdiction.

“1DA Meeting” shall have the meaning assigned to such term in the recitals to this Lease



“Indebtedness” means (1) the monetary obligations ol the Company to the Agency or to
any of 115 members, ofTicers, agents (other than the Company), altomeys, servants or emplayees,
past. present or future, under this Lease or any of the other Transaction Documents, and (2) all
interest accrued on any of the foregoing.

“Land” shall have the meaning assigned to such term in the recitals o this Lease and is
more particularly described in Exhibit A to this Lease.

“Lien” means any interest in Property sccuring an obligation owed to a Person, whether
such interest is based on the commen law, stalute or contract, and including but not limited w a
security interest arising from a mongage, encumbrance, pledge, conditional sale or trust receipt
or a lease. consignment or bailment for security purposes or a judgment against the Company.
The rerm “Lien™ includes reservations, exceptions, encroachments. projections, easements, rights
of way. covenants, conditions, restrictions. leases and other similar litle exceptions and
encumbrances, including. but not limited to, mechanies’, materialmen’s, landlord’s.
warehousemen’s and carriers’ liens and other similar encumbrances atfecting real property. For
purposes of the Transaction Documents, a Person shall also be deemed Lo be the owner of any
Property that it has acquired or holds subject to a conditional sale agreement or other
arrangeiment pursuant to which title to the Property has been retained by or vested in some other
Person for security purposes.

“Maximum Mortgage Recording Tax Benefit™ means %) I
“Maximum Sales Tax Benefit” means 5] .

“Minimum Emplovment Requirement™ shall have the meaning assigned 1o such wrm in
Section 2.2 of this Lease.

“Net Procceds™ means so much of the Gross Proceeds with respect to which that term 18
used as remain after payment ol all fees for services, expenses, costs and taxes (including
attorneys’ fees) incurred in obraining such Gross Proceeds.

“Permitted Encumbrances” means (A ) utility, access and other easements, rights of way.
restrictions, encroachments and exceptions that exist on the Closing Date and are identified on
Schedule B to the Title Policy. (B) Liens for taxes. assessments and utility charges, lo the extent
permitted by this T.ease, (C) any Lien or encumbrance on the Project Facility obtained through
any Transaction Document, (D) the Bank Mortgage, and (E) any Lien or encumbrance requested
by the Company in writing and consented to by the Agency. which consent may be granted or
denied in the Agency’s sole and absolute discretion,

“Persuon™ means an individual, parinership, limited liability company. corporation, trust,
unincorporated organization or Governmental Authority.

*PILOT Agreement shall have the meaning assipned to such term in the recitals to this
Lease.

“PILOT Mortgage” shall have the meaning assigned to such tierm in the recitals (o this
[ ease.



“PILCT Morgagee™ means the County, on behalf of itsel and such other
instrumentalities to which amounts shall be due and owing pursuant to the PILOT Agreement,
and its successors and‘or assigns under the PILO'T Mortgage.

“Plans and Specitications” means the plans and specifications fur the construction.
installation and equipping of the Project I'acility contemplated hy Section 4.1 of this Lease
prepared by the Company’s architect and reviewed by the Agency (solelv for purposes of the
granting of the Financial Assistance) and all applicable Governmental Authorities, as the same
may be amended. modilied, supplemented, restated or replaced lrom lime o lime in accordance
with the terms hereof and subject to the review and approval of the Agency (solely for purposes
af determining compliance with this Lease).

“Premises” means the Land. together with the Building, and all buildings, structures and
other improvemenis now or herealter located thereon. and all fixtures and appurtenances and
additions thereto and substitutions and replacements thereof, now or hereafier artached to or
contained in or located on the Land: provided, however, that nothing in this definition shall
constitute the Ageney’s consent W the construction of anyv new building or structure thereon or
the construction ol’an addition to any existing building or structure thereon, other than the
construction. installation and equipping of the improvements depicted in the Plans and
Specifications,

“Prohibited Person™ means (i) any Person {A) that is in default or in breach, bevond any
applicable grace or cure period, ol'its obligations under any written agreement with the Agency
or the County, or (B) that directly or indirectly controls, is controlled by or is under common
control with a Person that is in default or in breach, beyond any applicable grace or cure period.
of its abligations under any written agreement with the Agency or the County, unless such
default or breach has been waived in writing by the Agency or the County, as the case may be,
and (ii) anv Person (A) that has been convicted in a criminal proceeding for a felony or any
crime involving moral turpitude or that is an organized crime figure or is reputzd to have
substantal business or other affiliations with an organized crime figure, or (B) that dircetly or
indirectly controls. is controlled by or 1s under commeon control with a Person that has been
convicted in a criminal proceeding lor a felony or any cnme involving moral wrpitude or that is
an organized crime figure or is reputed to have substantial business or other affiliations with an
organized crime tigure.

“Project” means that project being undertaken by the Agency consisting of (A) the
acquisition of a leaschold interest in the Premises. (B) the construction ol the Building and
related improvements on the Land, (C) the acquisition and installation of the Equipment, (D) the
granting ol the Financial Assistance, and (F) the subleasing of the Project Facility by the Agency
to the Company, all as more particularly described in the recitals to this Lease.

“Project Facility” shall have the meaning assigned o such term in the recitals w this
Leasc.

“Property”™ means any interest in any kind o property or asset. whether real. personal or
mixed. ngible or intangihle



“Public Hearing™ shall have the meaning assigned to such term in the recitals to this
Lease.

“Quartcrly Sales Tax Report” shall have the meaning assigned to such term in Section
BAZ2(C) of this ease,

“Real Property Tax Fxemption Form™ shall have the meaning assigned to such term in
Section 6.6 of this Lease.

“Recapturz Event” shall have the mzaning assigned to such term in Section 11.4 of this |
Leasc

“Recapture of Benefits™ shall have the meaning assigned 1o such term in Section 11.4 of
this Lease.

“Report™ shall have the meaning assigned to such term in the recitals to this Lease.

“Resincted Party™ means any individual or entity: (a) listed in the Annex to the Executive
Order No, 13224 or is otherwise subject to the provisions of such Executive Order: (b) listed on
the “Specially Designated Nationals and Blocked Persons™ hst maintained by the Office of
Foreign Assets Control (OFAC) of the United States Department of the Treasury, as updated or
amended from time Lo Uime, or any similar list issued by OFAC; or (c) whose property has been
blocked. or is subject to seizure, forfeiture or confiscation. by any order relating to terrorism or .
money launcering issued by the President, Attorney General. Secretary of State, Secretary of ,
Defense, Secretary of the 1'reasury or any other 1S, State or Federzal governmental official or |
EnLIy.

“Hales Tax Agency Agreement”™ shall have the meaning assigned to such term in Section
%.12 of this Lease.

“Scheduled Completion Date™ shall have the meanine assigned to such term in Section
4.2(A) of this Lease.

“SEQRA™ shall have the meaning assizned to such term in the recilals to this Lease.

“Special Counsel” means the law firm of Phillips Lytle LLP, Garden City, New York, or
such other attorney or firm of attomeys located in the State whose experience n matters relating
to the issuance of obligations by states and their political subdivisions is nationally recognized
and who are acceptable to the Asency.

“State™ means the Stare of New York.

“State Sales and Use Taxes” means sales and compensaling use taxes and fees imposed
by Article 28 or Article 28-A of the New York State Tax Law, but excluding such taxes imposed
ina city by Section | 107 or Section 1 108 of such Anicle 28.

“Stated Eapiration Date™ shall have the meaning assigned to such term in Section 53 2(B)
of this Lease.
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“Sub-Agent Ageney Agreement” shall have the meaning assigned 1o such term in Section
8.12(H) ol this Lease.

“Sublease Agreement” or “Sublcase Agreements” means any lease, sublease, sub-
sublease or other pccupancy agreement with respect to the Project Facility, or any pant thereof,
permitted or approved pursuant to Section 9.3 ol this Lease. other than this Lease and the
Company Lecase.

“Sublessee” or “Sublessees™ means each tenant, lessee, sublessee, sub-sublessee or other
occupan! under a Sublease Agreement.

“Taxirg Entities” shall have the meaning assigned to such term in Section 6.6 of this
Lease.

“Termination of Company Lease” means the lermination of company lease from the
Ageney to the Company, pursuant to which the Agency terminates the Company Lease,
substanbially m the form attached as Exhibit C to this Lease.

“Termination of Lease” means the termination of sublease agreement between the
Company and the Agency, pursuant to which the Apency and the Company terminate this Lease.
substantially in the form artached as Exhibit F 1o this Lease.

“Title Policy” shall have the meaning assigned 1o such term in Scetion 3.5 of this [Lease.

“I'ransaction Documents™ means the Company Lease, the Bill of Sale to Agency. the
PILOT Agreement, the PILOT Mortgage, this Lease, the Environmental Indemnification, the
Sales Tax Agency Agreement, any Sub-Agent Agency Agreement and all other instruments.
agreements. certilicates and documents related thereto and executed in connection therewith, and
any other instrument, agreement. certificate or document supplemental thereto,

“LICC" shall have the meaning assigned to such term in Scetion 5.5 of this Lease,

“Unassigned Rights™ means ( A) the rights of the Agency granted pursuant to Sections
2.2,3.1,3.2,35. 4.1B). 4 1(D), 4 HEL 4.1(F), 4.1{G), 5.2 (A), 5.3 (B) and (C). 5.4. 3.5, 6.1,
62,63,64,6566,7.1,72,81,82 83.84,.85.8.6,8.7,88,89,8.12,813,8.14,91, 9.2,
11.2.114.12.4, 12.7. 12.9 and 12.19 of this Lease, (B) the moneys due and to become due to the
Agency for its own account or the members, ofjcers, agents, servants and emplovees, past,
present and future, of the Agency for their own account pursuant to Sections 2.2(G).3.1.35. 4.1,
53.3464B).6H,82 80 £12.9.1,93, 102, 104, 112 and 11.4 of this Lease, (C) the
moneys due as pavments in lieu of taxes pursuant to Section 6.6 of this case and as Recapture
of Benefits pursuant to Section 1 1.4 of this Lease, (D) the right of the Agency in its own behalf
to enforee the obligation of the Company to undertake and complete the Project and to confirm
the qualitication of the Project as a “project” under the Act, and (E) the right to enforce the
foregoing pursuant to the PILOT Agreement, the PITLOT Morngage and Section 3.5 and Article X
ol this Lease.

SECTION 1.2 INTERPRETATION. In this Lease, unless the context otherwise requires:
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(A)the terms “hereby™. “hereof™. “herein”, “hereunder™ and any similar terms as
used in this Fease, reler (o this Lease. and the term “heretolore” shall mean before, and the term
“hereafter” shall mean afler. the Closing Date:

(B) words ol maseuline gender shall mean and include correlative words of
feminine and neuter genders;

{C)words importing the singular nuinber shall mear and include the plural
number, and vice versa;

(D) words importing persons shall include firms, associations, parnerships, trusts,
corporations, limited Tiahility companies and other legal entities, including public bodies. as well
as natural persons;

(E) any certificates. leiters or opinions required o be given pursuant to this Lease
shall mean a signed document attesting to or acknowledging the circumstances, representalions,
opinions of law or other matters therein stated or set forth or setling forth matters to be
determinad pursuant to this I zase: and

(F) references to documents, instruments or agreements shall mean such
documents, instrumerts and agreements as they may be amended, modified, renewed, replaced
or restated from time to time in accordance with Lhe terms hereof.

ARTICLE I
REPRESENTATIONS, WARRANTIES AND COVENANTS

SECTION 2.1 REPRESENTATIONS, WARRANTIES AND COVENANTS OF THE
AGENCY. The Agency makes the following representations, warranties and covenants as the
basis for the undertakings on ils part herein contained-

{A)The Agency 7s duly established under the provisions ol the Act and has the
power to enter into this Lease and the other Transaction Documents to which the Agency 15 a
party und to carry out its oblipations hereunder and thereunder. Based upon the representations
of the Company. the Project will constitute a “project”. as such quoted term 1s defined in the Act,
By proper official action. the Agency has been duly authorized to execute, deliver and perform
this ILease and the other '|'ransaction Documents to which the Agency is a party.

(B) Neither the execution and delivery of this Lease or the other Transaction
Documents to which the Agency is a party, the consummation of the transactions contemplated
hereby or thereby, nor the fulfillment ol or compliance with the provisions ol this Lease or the
other Transaction Documents to which the Agency is a party will conflict with or result in a
breach by the Agency of any of the terms. conditions or provisions of the Act, the by-laws of the
Agency or any order, judgment, agreement or instrument to which the Agency 18 a parnty or by
which the Agency is bound, nor will constitute a default by the Ageney under any of the
foregoing.

(C) Fxcept as provided in Articles [X. X and X1 hereol] the Agency. to the extent
of its interest therein, shall not sell, assign, transfer, encumber or pledge as secunly the Project
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Facility or any part thereof and shall maintain the Project Facility free and clear of all liens or
encumbrances created by the Agency, except as contemplated or permitted by the terms of this
[ease and the other Transaction Documents,

SECTION 2.2 REPRESENTATIONS. WARRANTIES AND COVENANTS OF THE
COMPANY, The Company makes the following representations, warranties and covenants as
the basis for the undertakings on its part herein contained:

(A} The Company is a | limited liability company| duly organized. validly existing
and in good standing under the laws ol the State of New York. is qualified and authorized o do
business as a foreign [limited liability company] in all other jurisdictions in which its operations
or ownership of its Propenties so require. and has the power to enter into this Lease and the other
Transaction Documerts to which the Company is a party and to carry out its obligations
hereunder and thereunder. By proper action ol its [members/managers|, the Company has been
duly authorized to execute. deliver ard perform this Lease and the other Transaction Documents
to which the Company is a party. No other consett, approval or action by the [members or
managers| ol the Company or any other consent or approval (governmental or otherwise) or the
taking ol any other action is required as a condition to the validity or enforceability of this Lease
or any of the other Transaction Documents.

{B) Meither the execution and delivery of this Lease or any of the other
1'ransaction Documents to which the Company is a party, the consummartion of the transactions
contemplated hereby and thereby, nor the fulfillment of or compliance with the provisiens of this
Tense or the other Transaction Documents o which the Company is a party will (1) conflict with
or result in a breach of any of the terms, conditions or provisions of the Company’s articles of
oreanization or operating agrecment or any other company restriction, order. judoment.
agreement, document or instrument to which the Company is a party or by which the Company
ot any of 1ts Property 15 bound, or constitute a delsult by the Company under any of the
foregoing, or result in the creation or imposition of any Lien of any nature upon the Project
I'acility under the terms of any of the foregoing, other than Permitted Lncumbrances, (2) conflict
with or result in a violation of Applicable Laws. (3) require consent or approval (which has not
been heretofore recetved and provided to the Agency) under any company restnetion, agreement
or instrument to which the Company is a party or by which the Company or any of its Property
mey be bound or affected. or (4) require consent or approval (which has not been heretofore
obtained and provided to the Agency) under or conllicl with or violate any existing law. rule.
regulation, Judgment. order, wril, injurction or decree of any Governmental Authority having
Jjurisdiction over the Company or any of the Property of the Company.

(C') The complerion of the Project Facility by the Company as agent of the
Agency. the sublease thereof by the Agency (o the Company and the vperation thereof by the
Company will not result in the removal of a facility or plant of the Company or any Sublessee of
the Project [acility, or any part thereof, from one area of the State 1o another area of the State
{other than relocations within the County) or in the abandonment of one or more plants or
facilities of the Company or any Sublessee of the Project Facility. or any part thereot, located in
the State {other than within the County): provided. however, that pothing in this Section shall
constitute an authorization by the Ageney for the Company to lease. sublease. sub-sublease or
permit any other occupancy arrangements with respect to the Project Facility or any part thereol
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without the prior written consent of the Agency, exceept as set forth in Section 9.3 of this Lease.
Theretore, the provisions of subdivision (1) of Section 862 of the Act are not and will not be
vialated as a result of the granting of the Financial Assistance by the Ageney to the Company.

(D} I'he Lransaction Documents to which the Company is a party constitute, or
upon their exseution and delivery in accordance with the terms thereol will constitute, valid,
leeal and binding obligations of the Company, enforecable in accordance with their respective
terms.

(E) The Project constitutes a commercial Facility and will advance the Agency’s
purpuoses by promoting employment opportunities and preventing economic deterioration in the
County. The Project Facility 1s, and so long as this Lease shall remain in effect, the Projeet
Facility will continue to be a “project”, as such quoted term is defined in the Act, and the
Company will not take any action (or omit to take any action), or allow any action to be taken or
not taken, which action, inaction or omission would in any way cause the Project Facility not to
constitute a “project”, as such quoted term 1s defined in the Act.

(T) The Project Facility and the operation thereof will comply with all Apphicable
Laws. and the Company will indemnify, defend (with counsel seleeted by the Agency) and save
the Agency and its officers, members. agents (other than the Company ), attomeys. servants and
employees, past, present and future, harmless from all claims, liabilities, damages, fecs,
expenses, fines and penalties due w failure, or elleged failure. to comply with all Applicable
Laws. The Company shall cause all notices as required by all Applicable Laws to be given, and
shall comply or cause compliance with all Applicable Laws applying to or affecting the conduct
of work on the Project or the operation of the Project Facility, and the Company will indemnify,
defend (with counse! selected by the Agency) and save the Agency and its officers, members,
agents (other than the Company). attomeys, servants and employees, past. present and future
harmless. from all claims. liabilities. damages, fees, expenses. lines and penalties due to failure.
ar alleged (ailure, Lo comply therewith: provided that such claims. liabilities, damages, fees.
expenses, fires and penaliies of the Agency are not incurred or do not result solely from the
intentional wrongdoing of the Agency or any ol its members, officers. agents (other than the
Company), altomey s, servants or employees. The foregoing indemnitics shall apply
notwithstanding the fault or negligence in part of the Agency or any ol its officers, members,
agents (other than the Company). attormeys, servants or cmployees, and notwithstanding the
breach of any statutory obligation or any rule of comparative or apportioned liability.

{(G) The Project will not have a “significant adverse environmental impact”™ (as
such term is used in SEQRA ) and the Company hereby covenants to comply with all mitigating
measures, requirements and conditions enumerated in the resolution adopted by the Agency on
| |- 2016, under SEQRA applicable to the acquisition. constraction, installation.
equipping and operation of the Project Facility contemnplated by Section 4.1 of this Lease and in
any other approvals issued hy any other Governmental Authority with respect Lo the Project
Facility. No material changes with respect o any aspect of the Project Facility have arisen from
the date of the adoption of such resolution which would cause the determinations contained
therain to be untrue.



(H) The owner, nccupant or operator receiving Financial Assistance herchy
certilies. under penalty of perjury, that it is in substantial compliance with all local, state and
federal tax, worker protection and environmental laws, rules and regulations.

{I) The Project is in substantial compliance with all provisions of the Act.
including, but not limited to, the provisions of Section 839-a and 862(1) thereof.

(1) There are no actions, suils, investigations or proceedings of or before any
Governmental Authonty, pending or threatened against the Company or any of its Property
which (i) either in any case or in the aggregaie, il adversely determined. would matenally,
adversely affect the business, operations or condition, financial or otherwise, of the Company. or
(11) question the validity of any of the Transaction Documents or any action to be taken in
connection with the transactions contemplated thereby.

{K)The Company is not in default with respect to any order, wiil, injunclion or
decree of any Governmental Authority, or in violation of any law, statute or regulation, domestic
or foreign, to which the Company or any of its Property is subject.

(L) The subleasing ol the Project Facility by the Agency to the Company and the
oranting of the Financial Assistance have induced the Company to proceed with the Project in
the County. The granting of the [inancial Assistance by the Agency with respect W the Project
Facility, will promote the job opportunities, healtk, general prospenity and econonic welfare of
the inhabitants of the County and the State and improve their prosperity and standard of living.
and will prevent unemployment and econemic deterioration and thereby serve the public
purposes ol the Acl

(M)  The Company shall [ | {eollectively. the
“NMimmum Employment Requirement™).

(N} The funds availablc to the Company are suflicient to pay all costs in
connection with the acquisition, construction, installation and equipping of the Project Facility.

(O) The Company 1s nat a Prohibited Person, ne Guarantor is a Prohibited Person.
no Affiliate of the Company or any Guarantor is a Prohibited Person and no member, manager,
director or shareholder of the Company is a Prohibited Person.

(P} Neither this Lease nor any other Transaction Document nor any other
document, certificate. agreement or instrument furnished to the Agency by or on behalf of the
Company or any (uarantor contains any untrue statement of a material fact or omits to state a
material fact necessary in order to make the statements contained herein and therem not
misleading.

(Q)No funds of the Agency shall be used in connection with the transactions
contemplated by this Lease for the purpose of preventing the establishment of an industrial or
manulaciuring plant or for the purpose of advertising or promotional matenals which depict
elected or appointed government officials in either print or electronic media, nor shall any funds
of the Agency be given hereunder to any group or organization which is attempting to prevent
the estabhishment of an industrial or manufacturing plant within the Stae.
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{R) The Company is, und shall at all times during the term ol this Lease. conlinue

to be owned solely by |-

{(8) The Project Facility is located entirely within the boundanes of

L 1
(T) The total cost of the Project is at lcast § N E

(U} As of the Closing Date. no leases, licenses or other occupancy arrangements
cxist with respect to the Project Facility or any part thereof cxcept this [ ease and the Company
l.ease, and no Person is in occupancy or possession ol any portion of the Project acility, other
than the Company.

{V) The Company has not conveved, assigned, transterred, mortpaged.
hvpothecated, pledged or granted a security interest in its interest in the Project Facihity pursuant
0 a mortgage, security agreement, pledge or other agreement that prohibits the Company rom
executing and delivering the Company 1.ease, this Lease or any other Transaction Document.
The Company covenants and agrees that it shall not enter into a mortgage, securily agreement,
pledge or other agreement pursuant to which the existence of the Company Lease. this Lease or
any other Transaction Document would constitute a delault or an event ot default,

(W) Neither the Company. nor any Guarantor nor any Alhliate of the
Company or any Guarantor has employed or retained any appointed or elecled governmental
official o solicit or secure the Agency's undentaking of the Project or its agreement (o enter into
this Lease or any other Transaction Document upon an agreement ol understanding for a
commission or percentage. brokerage or contingent lee.

{X)  The Project Facility does not and will not constitute a project where
facilities or property that are primanly used in making retail sales of goods and/or services
customers who personally visit such Facilities constitute more than one-third of the total cost of
the Project. For purposes of this representation, retail sales shall mean: (i) sales by a registered
vendor under Article 28 of the New York lax Law primarily engaged in the retail sale of
tangible personal property, as defined in subparagraph (i) ol paragraph four of subdivision (b) of
section 11111 of the New York Tax Law: or (i1} sales of a service to such customers.

(Y)  The recording of the Bank Mortgage shall not result in the claiming of an
exemption from mortgage recording tax in excess of the Maximum Mortgage Recording Tax
Benefit.

ARTICLL I
CONVEYANCLE AND USE OF PROJECT FACILITY

SECTION 3.1 CONVEYANCLE TO THE AGENCY. (A) Pursuant to the Company
l.easc. the Company has conveved or will convey to the Ageney a leasehold interest in and 1 the
Premises tor the purpose of undertaking and completing the Project. The Company hereby
represents and warrants that it has good and valid lee title to the Premises. free and clear from all
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Liens except for Permitted Encumbrances. and agrees that the Company will defend [with
counsel selected by the Agency), indemnify and hold the Agency harmless from any expense or
lability due to any defect in title thereto or duc to any defect in the leaschold interest granted to
the Agency pursuant to the Company Lease.

(Bl The Company and the Agency acknowledge that the Project Facility and
the leaschold interest therein conveyed to the Agency from the Company and subleased by the
Agency back to the Company are not “property” as defined in Title 3-A of the Public Authoritics
Law of the State because such property and the interests therein are security for the Company’s
obligations to the Agency under this Lease and the other Transaction Documents. including,
without limitation, (i) the Company s obligation to acquire, construct, install, equip and maintain
the Project Facility on behalf of the Agency. and (ii) the performance by the Company to the
Agency of the Company’s other obligations under this Lease and the other Transaction
Documents.

SECTION 3.2 USE OF PROJECT FACITITY. Subseguent to the Closing Date, the
Company shall be entitled to use the Project Facility in any manner not otherwise prohibited by
the Transaction Documents, provided such use causcs the Project Facility to qualify or to
continue 1o qualify as a “project” under the Act and does not tend, in the reasonable judgment of
the Ageney, to bring the Project into disrepute as a public project: provided, further, however,
that at no time shall any such use be other than by the Company asa [ ]
together with uses incidental thereto, except with the prior writien consent of the Agency. which
consent may be withheld in the Agency’s sole and absolute discretion. The Company shall not
occupy. usc or operate the Project Facility, or any part thereol, or permit or sufler the Project
Facility, or any part thereol, 1o be occupied, used or operated (1) for any unlawful purpose, or
{2) in violation of any certificate of occupancy affecting the Project Facilitv. or (3) for any usc
that constitutes a nuisance. public or srivatc. or (4) for any use that makes void or voidable any
insurance then in force with respect thereto, or (3) by any tenant, sublenant, user or occupant
whose use, oceupancy or operation of the Project Facility would be in viclation of Applicable
Laws. All permits and licenses necessary for the operation of the Project Pacility as
contemplated by this Section 3.2 shall be procured promptly by the Company. Any provision of
this Leasc to the contrary notwithstanding, the Company shall be liable at all times lor all risk,
loss and damage with respect to the Project Facility.

MNothing in this Section shall constitute an authorization by the Agency for the Company to lease.
license, sublease. sub-sublease or permit any other occupancy arrangements with respect to the
Project bacility or any part thereof, except in accordance with Section 9.3 ol this Lease.

SECTION 3.3 HAZARDOUS MATERIALS.

(A) The Company represents, warrants and covenants that. (1) the Company has
not used Hezardous Materials on. from or affecting the Project Facility in any manner that
violates any Applicable Law. including. but not limited to, those governing the use, storage.
treatment, transportation, manufacture, relinement, handling, production or disposal of
Havardous Materials (each, an “Environmental Law™ and, collectively. the "Environmental
Laws™), (i1} the environmental and ecological condition of the Project Facility is not in violation
of any Applicable Law, including, without limilation, any Environmental Law, (i) the Company
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has all Environmental Permits required to construct and operate the Project Faci'ity and 15 in
compliance with their requirements, (iv) the Premises is not listed in CLRCLIS, the NPL or any
similar state or local listing nor is it included in an area included in such a list, and the Company
has no knowledge that such a listing is pending or contemplated, (v) no event has occurred
which, with the passage ol time or the giving ol notice or both, would censtitute a violation of
any Envirommental Law, (vi) to the best of the Company's knowledge, there are not now, nor
have there ever been. underground storage tanks on or under the Premises, (vii) there are no
actions. suits, claims or proceedimgs seeking money damages, injunctive reliel. remedial action
or any other remedy pending or, to the Company s knowledge, threatened relating Lo a violation
of Fnvironmental Law or the disposal, discharze or release of Hazardous Materials, and (vin] to
the best of the Company’s knowledge. no prior owner of the Project Facility or any tenant.
subtenant, operator, occupant, prior tenant, prior subtenant, prior operator or prior oceupant, has
used Hazardous Materials on, from or affecting the Project Facility in any manner which violates
any Environmental Law.

(B) The Company shall keep and shall cause the Project Facility to be kep! free of
Hazardous Materials except in compliance with Environmental Laws, Without limiting the
foregoing, the Company shall not cause or permit the Projeet Facility to be used lo generate,
manufaclure, refine, transport, treat, store. handle, dispose, transfer, produce or process
[lazardous Matenials, except in compliance with all Environmenial Laws. nor shall the Company
cause or permit, as a result ol any intentionzl or unintentional act or omission on the part of the
Company. or any Sublessee of the Project Facility, or any part thereof, an unlaw(ul release of
Hazardous Materials onto, under or from the Project Facility or onto any other property. The
Company shall not cause or peemit. as a result of any intentional or unintentional act or omission
on the part of the Compary or its members, managers, shareholders. directors, officers, agents.
servants. employees or representatives, a release of Hazardous Materials on. under or from the
Project Facility, except in compliance with all Environmental Laws.

(C)'The Company shall comply with and cause all Sublessees of the Project
Facility, or any part thereof, to comply with, all Environmental T.aws whenever and by
whomever triggered, and shall obtain and comply with, and shall cause all such Sublessees to
obtain and comply with, any and all approvals, registrations or permits required thereunder. The
Company agrees to provide the Agency with copies of any notifications given by the Company
to any Governmental Authorities or received by the Company from any Governmental
Authorities with respect to the environmental or ecological condition of the Project Facility. tThe
Company hercby agrees that at all times during which il owns, leases or operates the Project
Facility, and whether or not this Lease or any other Transaction Document is in effect, to comply
with, and ensure compliance by all lenants, subtenants, users and occupants ol the Project
Facility with, the provisions of the Environmenial Indemnitication.

(D) The Company shall (1) conduct and complete all investigations. studies,
sampling. and testing, and all remedial, removal, and other actions necessary to clean up, remove
or contain all llazardous Materials on. from or aftecting the Project Facility (a) in accordance
with all Environmental Laws, (b) to the salislaction of the Agency, and (¢) in accordance with
the orders and directives of all Governmental Authorities, and (2) defend (with counsel selected
bv the Agency). indemnily, and hold harmless the Agency and its employees, agents, officers,
attornevs. servants and members, past, present and future, from and against any claims. demands,
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penalties. fines. liabilities, settlenients, dumages, costs or expenses of whatever kind or nature.
kovwn or unknown. contingent or otherwise, arising out of, or in any way related to: (a) the
presence, disposal, release or threatened release of any Hazardous Materials on, from. under or
aftecting the Project Facilhity, (b) any personal injury {including wrongful death) or property
damage (real or personal) anising out of or related to such Hazardous Materials, (¢} any lawsuil
brought or threatened. settlement reached. or any govermnment order relating to such [Hazardous
Materials, andfor (d} any vielations of Environmental Laws which are based upon or in anv way
related to such [azardous Matenals, including, without limitation, consultant fees, costs ol
remediation, investigation and laboratory fees, court costs, reasonable attormey fees and litigation
expenses. Costs under this subscetion (D) will be repaid immediately upon demand with interest
at the Defaull Interest Rate commencing five (5) davs afier such demand.

(E} In the event this Lease is terminated. the Company shall deliver the Project
Facility to the Agency free of any and all Hazardous Materals (except Hazardous Matenals the
presence of which do not violate any Environmental Laws), so that the condition of the Project
Facility shall conform with all Envirenmenial Laws affecting the Project Facility.

(F) The Company agrees that the Agency and its officers. agents, employees,
members, servants or representatives. may al any reasonable time. and at the Company’s expense
inspect the Company’s books and records and inspect and conduct any tests on the Project
Facility, including taking soil samples, in order to determine that the Company is in compliance
with all Environmental Laws.

((3) In the event that insurance is or shall become available at a reasonable cost to
cover the Company s obligations under this Section 3.3, then. at the option of the Agency. the
Company shall obtain adeguate coverage.

SECTION 3.4 NON-MERGFR. During the term of this Lease. there shall be no merger
ol this Lease or the Company Lease nor of the leasehold estate created by the Company Lease or
the subleasehold estate created by this Lease with the fee estate in the Premises or any part
thereol by reason ol the lact that the same person, firm, corporation or other entity may acquire
or own or hold, directly or indirectly, (1) this Lease or the Company Lease or the subleasehold
estate created by this Lease or the leaschold estate created by the Company Lease or any interest
in this Lease or the Company Lease or in any such leaschold or subleasehold estate and (2) the
fee estate in the Premises or any part thereol or any interest in such fee estate, and no such
merger shall occur unless and until all corporations, firms and other entities. including any
mortgagee having ary interest in (x) this Lease or the Company Lease or the subleaschold estate
created by this Lease or the leasehold estate created by the Company Lease and (y) the lee estate
in the Promises or any part thereof or any interest in such lee estate. shall join in a written
mstrument effecting such merger and shall duly record the same.

SECTION 3.5 T1TLE INSURANCLE. On or prior to the Closing Date. the Company will
obtain and deliver to the Ageney, in form, amount and substance satisfactory to the Agency. (a)
an owner’s title insurance policy (the ~Title Policy™) insuring the Agency’s leaschold interest in
the Premises against loss as a result of defects in title, subject only to Permitted Encumbrances.
(b) a mortgagee title insurance policy insuring the PILOT Morigagee's mortgage interest in the
Premises apainst loss as a result of defects in title, subject only to Permitted Encumbrances, and
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(¢} a current survey of the Premises certified to the Agency, the Company, the PILOT Mortpagee
and the title insurance company issuing the Title Policy. Any proceeds of the Title Policy shall
be paid to the Company and applied by the Company to remedy the applicable defect in title. If
nat so capable of being applied or it a halance remains afier such application, the Net Proceeds
or the remaining balance of the Net Proceeds, as the case may be, shall be applied to the payment
of anv sums due the Agency under this Lease or under any other Transaction Document, and any
balance therzafier may be used by the Company {or any lawful company purpose.

ARTICLE 1V
UNDERTAKING AND COMPLETION OF THE PROJEC]

SECTION 4.1 ACQUISITION, CONSTRUCTION, INSTALLATION AND
EQUIPPING OF THE PROJECT FACILITY,

(A) The Company shall, on behalf of the Agency. promptly acquire. construet,
install and equip the Project Facility, or czuse the acquisition, construction, installation and
equipping of the Project Facility, all in accordance with the Plans and Specifications, in a first-
class. workmanlike manner using high grade materials, free of material defects in materials and
workmanship. Notwithstanding the foregoing, the Company shall not, at any time during the
term of this Lease, construct any new structure on the Land (other than the Building) or construct
an addition to or otherwise increase the useable square [botage of the Building depicted in the
Plans and Specifications or otherwise construct any additional improvements on the Land
without the prior writlen consent of the Agency.

(B)No material change in the Plans and Specifications shall be made unless the
Agency shall have consented thereto in writing (which consent shall not be unreasonably
withheld or delaved).

() Title to all materials, equipment, machinery end other items of Property
presently incorporated or installed in and which are a part of the Project Facility shall vest in the
Agency immediately upon execution of the Bill of Sale to Agency. Title to all matenals,
equipment, machinery and other items of Property acquired subsequent to the Closing Date and
intended to be incorporated or installed in and o become part of the Project Facility shall vest in
the Agency immediately upon deposit on the Premises or incorporation or insiallation in the
Project Facility, whichever shall first occur. The Company shall execute, deliver and record or
file all instruments necessary or appropriate to vest title to the above in the Agency and shall take
all action necessary or appropriate to protect such title against claims of any third Persons,

(D) The Agency shall enter into, and accepl the assignment ol. such Coniracts as
the Company may request in order to effectuate the purposes of this Section 4.1; provided,
however, that the liability of the Agency thereunder shall be limited to the moneyvs of the
Company available therefor and advanced by the Company lor such purposc pursuant to Section
4, 1{H) of this Lease.

(E} The Agency hereby appoints the Company, and the Company hereby accepts

such appointment, as its true and lawful agent to perform the following in compliance with the
terms, purposes and intent of the Transaction Documents; (1) t acquire. construet. install and
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equip the Project Faeility, (2) to make, execute, acknowledge and deliver any contracts, orders.

receipts. writings and instructions with any other Persons. and in general to do all things which

may 3¢ required or proper. all for the acquisition, construction, installation and equipping of the

Project Facility, with the same powers and with the same validitv as the Agency could do i

acting in its own behalf, provided that the liability of the Agency thercunder shall be limiled

the moneys made available therefore by the Company and advanced for such purposes by the

Company pursuant to Section 4.1(H) ol this Leasc. (3) to pay all fees, costs and expenses

incurred in the acquisition, construction. installation and equipping of the Project Facility from

funds made available therefor in accordance with this Lease, and (4] to ask. demand, sue for,

levy, recover and receive all such swins of money, debts, dues ard other demands whatsoever .
which may be due, owing and payable to the Agency under the terms of any conlract. order.
receipl, wriling or instruction in connection with the acquisition, construction. installation and
cquipping of the Project Facility and to enforce the provisions of any contract, agreemeant,
obligation, bond or other performance security in connection with the same.

(') The Company has given or will give or cause to be given all notices and has
complied and will comply or cause compliance with all Applicable Laws applying to or allecting
the conduct of work on the Projeet Facility, and the Company will defend (with counsel selected
by the Avency). indemnily and save the Agency and its officers, members. agents, attomeys,
servants and employees, past, present and [wiure. harmless from all fees, expenses, lines and
penalties due Lo failure to comply therewith. All permits and licenses necessary for the
prosccution ol work on the Project Facitity shall be procured promptly by the Company.

(G) The Company shall not take any action, or negleet to take any action, :
including, without limitation. the employment of any contractor. il such action or inaction would
result in jurisdictional disputes or strikes or labor disharmony in connection with the Projeet.

(H) The Company agrees, for the benefit of the Agency, to undertake and
complete the Project and to pay all such sums as may be required in connection therewith. A
leasehold interest in portions of the Project Facility acgwred, constructed and installed at the
Company’s cost shall immediately upon such acquisition, construction or installation vest in the
Agency, subject to Permitted Encumbrances. The Company shall execute. deliver and record or
f1le such mstruments as the Agency may request in order Lo perfeet or protect the Agency’s
interest in and o such portions of the Project Facility.

(I) No payment by the Company pursuant to this Section 4.1 shall entitle the
Company to any reimbursement for any such expenditure from the Agency or 1o any diminution
or abatement of any amounts pavable by the Company under this Lease.

(1) The Company agrees. (1) at the sole expense of the Company, to erect signage
at the Project Facility during the construction, installation and equipping of the Project Facility.
which signage shall be in form and content reasonably satisfactory to the Agency and shall
identily the Agency and its role in the Project, (ii) at the option of the Agency and at the sole
expense of the Company. o nsiall within the Project Facility a sign or plaque permanently
memorializing the Agency’s role in the Project. which sign or plaque shall be in form, content
and placed in a location satisfactory to the Agency. and (i11) that the Agency may otherwise
publicize the Agency’s role in the Proiect.



(K) The Company agrees to solicil bids or cause to be solicited bids from at least
one (1) contractor or vendor based in the County for each contract entered into with respect o
the Projecr Facility, including. without limitation, contracts lor construction (including, without
limitation, the initial construction, installation and equipping of the Project Facility), renovation,
alteration, management, purchase of goods or services, maintenance and repair. provided that the
required goods and/or services are available from a contractor/vendor based in the County.
Further, the Company covenants o usc its best efforts to let such contracts or cause 11y
contractors or subcontractors to let such contracts, where practicable. to contractors or vendors
based in the County.

(1.) W/MBE Contractors.

(1) The Company will use its best efforts Lo take or cause to be tuken “affirmative
steps” (as defined below) Lo assurce that qualified women-owned and/or minority-owned
husiness enterprises (“W/MBE's") are used, when possible. for each contract entered into
with respect to the Project Facility, including, without limitation, contracts for
construction (including, without limitation, the initial construction. installation and
equipping of the Project Facility). renovation, demolition, replacement, alteration,
management, purchase of goods and services, maintenance and repair, provided that the
required goods and/or services are available from a W/MBE,

(2} For purposes of this subsection. the term “affirmative steps™ shall mean: (a!
placing qualilied W/MBE's on solicitation lists; () assuring that qualified W/MBE's arc
solicited whenever they are potential sources; (¢) dividing total requirements. wien
ceonomically feasible, into smaller tasks or quantities to permit maximum participation
by gualified W/MBLs; (d) establishing delivery schedules, where the reguircment
permits, that encourzge participation by qualified W/MBLs: and (e) requiring the prime
contractor, if subcontracts are to be Let. to take the allirmative steps listed in clauses (2)
through (d).

- A=

{3) For purposes ol this subsection, the erm “qualified W/MBLE’s™ shall mean
fhase women-owned and/or minority-owned business enterprises destgnated as such by
New York State.

(M) The Company covenants and agrees o make a total investment in the
Project Facility as of the Scheduled Completion Date in an amount not less than 5] |
(which represents the product of (1) 0.90 and (2) the sum of $] 1 being the total project
costs as stated in the Application. The Agency shall provide written documentation of such
investment, in form and substance satisfactory to the Agency. no later than February 11th ol the
calendar vear following the Scheduled Compleation Date.

(N)  The Company shall furnish to the Agency all infurmation and/or
documentation requested by the Apency pursuant to this Section 4.1 and will cooperate with the
Agency for the purposes of investigation 10 ascertain compliance with this Section 4.1

SECTION 4.2 COMPLETION OF THE PROJECT FACILITY: FEES.
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(A) The Company will proceed with due ciligence o commence construction,
installation and cquipping of the Project Facility in accordance with Section 4.1 of this Lease
within thirty (30} days after the Closing Date znd shal. proceed with due diligence to complete
the consiruction, installation and equipping of the Project Facility on or before |
(the “Scheduled Completion Date™) and shall commence ity operations in the Project Facility on
or before the Scheduled Completion Date and thereatter continuously operaie its business at the
Project Facility. The Company covenants to diligently prosecute its application for any required
building permits for the Project Facility. Completion ol the construction, installation and
equipping of the Project Facility shall be evidenced by a certificate signed by an Authorized
Representative of the Company delivered o the Agency stating (A) the date of such completion,
(B) that all laber, services, materials and supplies used therefor and all costs and expensces in .
connection therewith have been paid, (C) that the acquisition, construction, installation and
equipping of the Project Facility have heen completed in a good and workmanlike manner, (1)
thiet the Company and the Agency have good and valid interests in and to all Property
constituting a portion ol the Project Facility, free and ¢lear of all Licns and encumbrances except
Permitied Encumbrances, and (F) that the Project Facility is ready lor eccupancy, use and
operation for its intended purposes. Such certificate shall be accomparied by a permanent
certificate ol oceupancy for the Building and any and all permissions, licenses or consents
required of Governmental Authoritics for the occupancy. operation anc use of the Project
Facility for its intended purposes.

(B) The Company shall pay within the time periods required by applicable
Governmental Authorities, all construction related and other fees for the Project, including,
without limitation. building permit fees, plumbing fixture permit fees, recreation fecs, site [
planning fees. municipal consultant raview fees, special use fees, variance fees. sewer hook up
fees, water service installation fees and fire line fees, it any.

SECTION 4.3 REMEDIES TO BE PURSUED AGAINST CONTRACTORS.
SUBCONTRACTORS, MATERTALMEN AND THLIR SURETIES. In the event of a default
by any contractor. subcontractor or materialman under any contract made by it in conncction
with the acquisition. construction. installation and equipping of the Project Facility or in the
event of a breach of warranty or other liability with respect to any materials, workmanship or
performance guaranty. the Company shall proceed. cither separately or m conjunction with
others, to exhausl the remedics of the Company and the Agency against the contractor,
subcontractor or materialman so in default and against each surety tor the performance ol such
contract. The Company may, in its own name or, with the prior writlen conscent of the Agency,
which consent shall not be unreasonably withheld, in the name of the Agency. prosecute or
defend any action or proceeding or take any other action involving any such contractor.
subcontractor, materialman or surety which the Company deems rezsonably hecessary, anl in
such event the Agency hereby agrees. at the Company’s sole expense, to cooperate fully with the
Company and 1o take all action necessary to effect the substitution of the Company lor the
Agency in any such action or proceeding  The Company shall advise the Ageney of any actions
or proceedings taken hereunder. The Net Proceeds of any recovery secured by the Company as a
result of any action pursued against a contractor, subcontractor, materialman or their sureties
pursuant to this Section 4.3 shall be used to the extent necessary o complete the Project Facility
then to pay all reasonable costs and expenses incurred by the Agency in connection therewith.
and thereafter be puid to the Company for its own use,
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SECTION 4.4 PURPOSE OF THE PROJECT. [t is understood and agread by the
Agency and the Company that the purposes of the granting of the Financial Assistance are 1o
promote, develop. encourage and agsist in the acquiring, consiructing, reconsiructing, Improving,
maintaining, equipping and fumiching ot the Project Facility to advance the job opportunities,
health, general prosperity and economic wellare of the people of the County and the State, to
improve their prosperity and standard of living, and 1o prevent unemployment and economic
deterioration. and to otherwise accomplish the purposes of the Act.

ARTICLE Y
DEMISE OF PROJECT FACILITY: RENTAL PAYMENTS
AND OTIER AMOUNTS PAYABLE

SECTION 5.1 SUBLEASE OF TIIE PROTECT FACILITY. In consideration of the
Company's covenant herein to make rental payments hereunder, and in consideration of the other
covenamns of the Company contained herein, including the covenant to make additional and other
payments required hereby, the Agency hereby agrees 1o demise and sublease Lo the Company.
and the Company hereby agrees to rent and sublease [rom the Agency, & subleasehold interest in
the Project Facility, subject only 1o the Permined Encumbrances.

SHCTION 5.2 DURATION OF THE LEASE TERM; QUIET ENJOYMENT. The
Agency shall deliver to the Company possession of the Project Facility, subject to the provisions
of this Lease, and the subleasehold estate created hereby shall commence, on the Closing Date,
and the Company shall accept possession of the Project Facility on the Closing Date.

(B Provided that all amounts, costs and expenses pavable by the Company to the
Agency under this Lease and all other 'ransaction Documents are paid in full, the subleasehold
estate created hereby shall terminate at 12:00 a.m. on the earlier to occur of (1) December 31,
[ (the “Stated Expiration Date™), or (2) the date that this Lease shall lerminate pursuant to
Article X or Article XI hereof

(C) The Agency shall take no action, other than pursuant to Article X or Article
X1 of this Lease, to prevent the Company from having quiet and peaceable possession and
enjoyment of the Project Facility during the term of this Lease and will, at the request of the
Company and at the Company’s expense, cooperate with the Company in order that the
Company may have quiet and peaccable possession and enjoyment of the Project Facility.

SECTION 5.3 RENTAL PAYMENTS AND OTHER AMOUNTS PAYABLE The
Company shall pay on the date of execution and delivery of this Lease, as the basic sublease
payments due hereunder: (1) the sum of $1.00, (2) all reasonable fees and expenses of counsel to
the Agency and Special Counsel to date with respect to the Project, and (3) all other actual costs
and expenses incurred by the Agency in connection with the transactions contemplated by this
Lease and the other | ransaction Documents.

(B) The Company cgrees to pay to the Ageney the following fees: (1) a closing
compliance fee in the amount of $2.500.00, (2) an Agency admimistrative fee in the amount of
S |, with respect to the Project. and (3) the Agency’s general counsel fee in the amount
of §[ | (collectively. the “Administrative Fee™). The Administrative Fee 15 duc and
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pavable by the Company to the Agency on tne Closing Date. The Administrative Fee is non-
refundable and is deemed carned n full upon the exccution and delivery of this Lease.

(C) The Company agrees to pay to the Agency an annual administrative fee in the
amount of $1.000 (the “Annual Fee™). The Annual Fee for the [irst year of the lease term or parl
thereof (i.e.. 2016) shall be due and payable on the Closing Date and the Annual Fee for each
vear thereatter (i.e., 2017 and thereatter) shall be due and payable. in advance, on January 1of
each year.

(D) Within ten (10) days after receipt of a demand therefor from the Agency, the
Company shall pay to the Agency the sum of the reasunable costs and cxpenses of the Agency
and the officers. members, agents, attomeys, servants and employees thercef, past, present and
future, incurred by reason of the Agency’s ownership. leasing, subleasing or sale of the Project
Facility or in connection with the carrying out of the Agency’s duties and obligations under this
Lease or anv of the other Transaction Documents. and any other reasonable fee or expense of the
Agency with respect to the Project Facility, the leasing, subleasing or sale of the Project Facility
to the Company, the sub-subleasing of portions of the Project Facility to the Sublessees, the
payment of which is not otherwise provided for under this Lease.

(E) The Company agrees 1o make the above-mentioned payments in immediately
available funds, without any further notice or demand, by wire transler or other form of payment
satisfactory to the Agency, in lawlul money ol the United States of America as, at the time of
payment. shall be legal tender for the payment of public and private debts. In the event the
Company shall fail to make any payment required by this Section 5.3 within ten (10) days of the
date such payment is due, the Company shall pay the same, together with interest thereon at the
Default Interest Rate. from the date on which such payment was due until the date on which such
pavment is receivad by the Agency.

SECTION 5.4 NATURE OF OBLIGATIONS OF THE COMPANY HEREUNDLR. The
obligations of the Company to make the payments required by this Lease and to perform and
observe any and all of the other covenants and agreements on its parl contained here:n shall be
ceneral obligations of the Company and shall be absolute and uncondilional irrespective of any
defense or any right of setoff, recoupment. counterclaim or abatement that the Company may
otherwise have against the Agency. The Company agrees that it will not suspend. discontinue or
abate any pavment required by, or fail to observe any of its other covenants or agreements
contained in. this Lease. or terminate this Lease (except as set forth in Section 11,1 herzof), for
any cause whatsoever, including. without limiting the gencrality of the foregoing. failure to
complete the Project. any defect in the title. design. operation, merchantability, fitncss or
condition of the Project Facility or any part thereof or in the suitability of the Project Facility or
any part thereof for the Company's purposes or needs. failure of consideration for, destruction of
or damage to, Condamnaticn of or the use ol all orany part of the Projeet Facility, any change in
the tax or other laws of the United States of America or of the State or any political subdivision
thereof, or any failure of the Agency to perform and observe any agreement. whether expressed
or implied, or any duty, lability or obligation arising out 0 f or in connection with this Lease.

(R Nothing contained in this Scetion 3.4 shall be construed to release the Agency
from the performance of any of the agreements on its part expressly contained in this Lease, and,
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in the svent the Agency should [ail to perform any such agreement, the Company may institute

such action against the Agency as the Company may deem necessary to compel performance or

recover damages for non-performance (subject W the provisions of Section 12.9 hereol);

provided, however, that the Company shall look solely to the Ageney’s estate and interest in the

Project Facility for the satisfaction of any right or remedy of the Company for the collection of a

judgment {or other judicial procass) reguiring the payment of money by the Agency in the event

ol any liability on the part of the Agency, and no other Property or assets of the Agency or of the _
members, olTicers, agents (other than the Company), servants or emnlovees. past, presant and |
future, of the Agency shall be subject o levy. execution, attachment or other enlorcement

procedure for the satisfaction of the Company's remedies under or with respect to this Lease. the ;
relutionship of the Agency and the Company hereunder or the Company’s use and occupancy to

the Project Facility, or any other liability of the Agency to the Company.

SECTION 5.5 GRANT OF SECURITY INTEREST This Lease shall constitutc a
“sccurity agreement”, as such term 15 defimed i the Uniform Commercial Code adopted in the
State, as the same may from time to time be in effect (the *UCC™). The Company hereby grants
the Agency o first-priority security interest in all of the right, title and interest of the Company in
the materials, machinery, equipment, trade fixtures, fixtures, furniture, furnishings and other
tangible personal property acquired by or on behall of the Company using the Sales Tax Agency
Agreement and/or any Sub-Agent Agency Agreement, and in all additions and accessions
thereto, all replacements and substitutions therefor, all books, records and accounts of the
Company pertaining to the Project Facility, and all proceeds and products thereol (eellectively.
the “Collateral™). as security for payment of the rental payments and all other payments and
obligations of the Company hereunder, and the Agency 1s authorized to file financing stalements :
with respect to such Collateral withow the Company executing the same. 11 an Event of Default
shall eceur under this [ease or any other Transaction Document, the Agency shall have. in
addition to any and all other rights and remedies set forth in this Lease, and may exercise without
demand, any and all rights and remedies granted (o a secured party under the UCC, mncludmg.
but not limited 1o, the right 10 take possession of the Fquipment and any fixtures or other
personal property that constitute part cf the Collateral, and the right to advertise and scll the
same, or any part thereof, pursuant to and in accordance with the UCC, The Company agrees
that any notice of public or private sale with respect to such Collateral, or any part thereof, shall
constitute reasonable notice if it is sent to the Company not less than ten (10) days prior to the
date of anv such sale. The Company hereby irrevocably appoints the Agency as ils altarney-in-
fact to execute, deliver and/or file any instruments or statemants necessary or convenient 10
perfect and continue the security interest granted herein.

SECTION 5.6 SUB-SUBLEASE  The Company covenants and agrees to enforce the
Sublease Agreements in accordance with their respective terms as is commercially reasonable tor
the benelit of the Agency.

(By  ln order to further secure the payment and performance of the obligations
of the Company under this Lease and the other Transaction Documents, the Company does
hereby collaterally assign, transter and set over to the Agency all of the Company s right, title
and interest in and to the Sublease Agreements. including all sublease rentals. revenues and
receipts therefrom, and the right to enforce all of the Company’s nghts and remedics thereunder.
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In the exercise ol the powers herein pranted, no liability shall be asserted
or enforeed against the Agency, all such Hability being hereby expressly waived and released by
the Company. The Agency shall not be obligated 1o perform or discharge any obligation, duty or
habihty under any Sublease Agreement. or under or by reason of this assignment.

ARTICLE VI
MAINTENANCE, MODIFICATIONS, TAXES AND INSURANCE

SECTION 6.1 MAINTENANCE AND MODIFICATIONS O THE PROJECT
FACILITY . The Company shall (1) keep the Project Facility in good condition and repair and
preserve the same against waste, loss, damage and depreciation, ordinary wear and tear excepted,
(2) occupy, use and operate the Project Facility, and shall cause the Project Facility to be
occupied. used and operated, in the manper for which it was intended and contemplated by this
[ ease, (3) muke all necessary repairs and replacements to the Project Facility or any part thereof
(whether ordinary or extraordinary, structural or nonstructural, foresesn or unforeseen). (4)
operate the Project Facility in a sound and economical manner, (5) not abandon the Project
Facility, (6) perform or cause to be performed, for and on behalf of the Agency. each and every
obligation ol the Agency under and pursuant to the Bank Morigage, and (7) rot creaie, permit or
suffer to exist any mortgage, encumbrance, hien, sceurity interest, claim or charge against the
Projeet Lacility, or any part thereof, or the interest of the Ageney or the Company in the Project
Facilitv, the Company Lease or this Lease, except for Permitted Encumbrances. The Agency
shall have no obligation to replace, maintain or effect replacements. renewals or repairs of the
Project Facility, or to lummish any utilities or services for the Project Facility and the Company
hereby agrees to assume full responsibility therefor.

(B) Upon prior written notice to the Agency, the Company may make alterations,
modifications or improvements to the Project Facility, or any purt thercof, provided:

(1) the Company shall (a) give or cause to be given all notices and comply or
cause compliance with all Applicable Laws applving to or aflecting the conduct of work
on such modification or improvement to the Project Facility, or any part thereof. (b)
indemnify, defend (with counsel selected by the Agency) and save the Agency and its
officers, members. agents (other than the Company), atiomeys, servants and employees.
past, present and future hatmless from all fees, expenses, fines and penalties due to
failure to comply therewith. (¢) promptly procure all permits and licenses necessary for
the prosecution of any work describad in this Section 6.1(B), and (d) not be in monetary
default under this Lease or under any of the other Transaction Documents bevond
applicable notice and cure periods:

12} such alterations, modilications and improvements are effzcted with due
diligence. in a good and workmanlike manner and in compliance with all Applicable
Laws:

{3) the Company shall promptly and fully pay tor such alterations, modilications
and improvements in accordance with the terms of the applicable contract(s) therelor:



{-1) the alteration, modification or improvement to the Project Facility shall not
constitute or causc a default under any of the Transaction Documents:

(3) the Company shall fumish to the Agency. at least thirty (30) days prior o
commencing such alteration, modification or improvement to the Prajeet Facility,
detailed plans and specifications therefor, provided, further, however, that such plans
need not be furnished to the Ageney for (a) nonstructural modifications or improvements
W the Project Facility which do not exceed, at any one time, $30,000.00 in value, and (b)
non-structural modifications or improvements, without limitation as v amount,
performed in connection with customary and reasonable initial tenant improvements:

(6) as a result of such alterations, modifications or improvements, neither the
uselulness, structural integrity nor operating efficiency of the Project Facility would be
materially impaired in the reasonable judgment of the Agency:

(7) if the cost of such alterations, modifications or improvements is estimated 10
exceed 5[ |, such alterations, modifications or improvements shall be conducted
only after the Company shall have fumished to the Agency a labor and materials payment
bond, or other security, naming the Agency as dual chligee and otherwise in form and
substance satisfactory 10 the Agency; provided, however, that such bond or other security
need not be furnished tw the Agency in connection with (a) customary and reasonable
initial tenant improvements, and (b) the initial construetion. installation and equipping of
the Projeet Facility:

(8) the Ageney receives reasonably satisfactory evidence that such alterations,
modifications and alterations do not chenge the nature of the Project Facility such that it
would not cemply with the terms of this Lease or such that it would not constituie a
“project” (as such quoted term 1s delined in the Act):

(9) if such alterations, modilications or improvements involve an addition to the
Project Facility or would otherwise result, but for the Agency’s intercst in the Project
Facility, in an increase in the assessed value of the Premises, then the Ageney may
require an increase in the Administrative Fee, the Annual [ee and/or the sums pavable
under the PILOT Agreement, if any;

(10} no such alterations, modifications or improvements shall be entitled to any
“financial assistance™ (as such quoted term is defined in the Act) from the Agency unless
agreed to in writing by the Agency: and

(11} an Event of Default shall not have oceurred and be continuing under this
Lease or anv other | ransaction Document,

All such alierations. mpdifications and improvements shall constitute a part of the Project
FFacility and the Company shall deliver or cause to be delivered to the Agency appropriate
documents to convey title to or a leasehold interest in such property. as the case may be. Lo the
Agency, free and clear of all liens. charges. encumbrances, secunty nterests or claims other than
Permitted Encumbrances, and o subject such property to this Lease
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The provisions ol this Subsection (B ) shall not apply to the initizl construction, installation and
cquipping of the Project Facility pursuant 1o the Plans and Specitications.

(C] The Company has given or will give or cause to be given all notices and has
complied or will comply or cause compliance with all Applicable Laws anplving to or allecting
the operation of the Project Facility. and the Company will delend (with counsel selected by the
Ageney), indemnily and save the Agency and its officers, members, agents (other than the
Company], attorneys, servants and employees, past. present and future, harmless from all fees.
expenses, fines and penaliies due to failure 1o comply therewith,

(D) Any provision of this Lease (o the contrary notwithstanding, the Company
shall not construet any new building or structure on the Land (other than the Building) or any
addition (0 any existing building on the Land, without the prior written consent of the Agency,
which consent may be withheld in the Agency’s sole and absolute discretion.

SHCTION 6.2 TAXES, ASSESSMENTS AND UTILITY CHARGES, The Company
shall pay as the same respectively become due: (1) cll taxes and governmental charges of any
kind whatsoever which may at any time be lawfully assessed or levied against or with respect to
the Project Facility (other than those taxes for which payments in lieu thereof are being paid
pursuant to the PILOT Agreement). (2) all utility and other charges, including “service charges™
and deposils, incurred or iriposed for the operation, maintenance, use, occupancy, upkeep and
improvemenl of the Project Facility, and (3) all assessments and charges of any kind whatsoever
lawfully made against the Project Facility by any Governmental Authority for public
improvements; provided that, with respect o special assessments or other governmental charges
that may lawfully be paid in installments cver a period of vears, the Company shall be obligated
hereunder to pay only such installments as are required to be paid during the tenm of this Lease.

(B) 1T the Company fails to pay any tax, assessment or charge required to be paid
pursuant to tais Section 5.2, the Agency may pay or cause to be paid such taxes, assessments or
charges. The Company shall reimburse the Agency for any amount paid under this Section 6.2,
together with interest thercon from the date of payment at the Default Interest Rate.

{C) Notwithstanding the provisions of this Section 6.2. the Company may
withhold any such payment and the Company may in good taith actively contest the amount.
validity or the applicability ol any paymert referred to in such subsection (A), provided that (1)
the Company shall have first notified the Agency in wriling ol such contest, (2) no Event of
Default shall have oceurred and be continuing under anv of the Transaction Documents bevond
applicable notice and cure periods, (3} the overall aperating efficiency of the Project for the
purposes for which it is intended is not materially impaired, (4) neither the Project Facilily nos
any part thereol or interest therein would be in any immediate danger of being sold. forfeited or
lost by reason of such preceedings. (3) the Company shall have set aside on its books adequate
reserves with respect thereto. and (6) the Company diligently prosccutes such contest to
completion. Otherwise. the Company shall promptly take such action with respect thereto as
shall be satistactory to the Agency

SECTION 6.3 INSURANCE REQUIRED. During the term of this Lease, the Company
shall maintain insurance with respect to the Project Facility against such risks and Tabilities and
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for such amounts as are, in the Agency’s reasonable judgment, customarily insured against by
businesses of like size and tvpe, paving. as the same become due and payable, all premiums with
respect therelo, including, but not necessarily limited to:

(A} Insurance protecting the interests of the Company. as insured. the PILOT
Mortgagee, es mortgagee, and the Agency. as loss pavee. agains: loss or damage to the Project
Facility by fire, lightning, vandalism, malicious mischief and other perils embraced by a so-
called “Special Form” policy of property insurance, in amounts sulTicient to prevent the
Company, the PILOT Mortgagee and the Agency from becoming a co-insurer under such policy
and not less than 100% ol the replacement cost of the Project Facility, without deduction for
depreciation. and including coverage against acts ol lerrorism.  Additionally, during any period
in which consiruzetion work or alterations are being performed at the Project Facility, the
Company shall maintain “Special Form™ property insurance in the form of a “Builder’s Risk”
completed value non-reporting policy in an amount satisfactory to the Agency and which shal]
contain & provision granting the insured permission to complete and’or occupy.

(B) To the extent applicable, workers” compensation insurance, disability benefils
insurance and such other forms of insurance which the Company is required by law to provide,
covering loss resulting from injury, sickness, disability or death of emplovees of the Company
who are located at or assigned to the Project Facility or who are responsible for the acquisition,
construction. installation and equipping of the Project Facility.

(C) Commercial general liahility insurance protecting the Company, as insured,
and the PILO | Mortgagee and the Agency, as additional insureds, agamst loss or losses from
liabilities imposed by law or assumed in any written contract (including, without limitation, the
contractual liability assumed by the Company under Section 8.2 of this Lease), or arising from
personal injury or death or damage to the Property of others caused by any accident or
occurrence, with limits of not less than $1.000,000.00 per person per accident or sceurrence on
account of personal injury. including death resulting therefrom. and $1,000,000.00 per accident
or accurrence on account of damage o the Property ol others, excluding liability imposed upon
the Company by any applicable workers™ compensation law, and a separate umbrella liabilicy
policy protecting the Company, as insured. and the PILOT Mortgagee and the Agency, as
additional insureds, with a limit of not less than $10.000.000.00, as said amounts may be
adjusted by the Agency from time to time in its sole and absolute discretion,

{1y During any period of construction, renovation, improvement or
reconstruction, (o the extent not covered by the general liability insurance set forth in Subsection
() above. Ovwners & Contractors Liability insurance for the benefit of the Company, the PILOT
Mortgagee and the Agercy in a minimum amount of $2,000,000.00 aggregate coverage for
persenal injury and property damage.

{E) Boiler and machine property damage insurance in respect of any steam and
pressure boilers and similar apparatus. insuring risks normally insured against under boiler and
machinery policics and in amounts and with deductibles customarily obiained for similar
enterprises.



(F) A policy or policies of llood insurance in an amount not less than the
maximum amount of flood insurance available with respeet to the Project Lacility under the
Flood Disaster Protection Act of 1973, as amended. The reguirements of this Subsection (I
shall he waived upon presentation of evidence sarisfactory to the Agency that no portion of the
Project Facility is located within an area identified by the U.S. Department of Housing and
Lrban Development as having special lood hazards.

(G} Such other insurance in such amounts and against such insurable hazards and
risks as the Ageney from time to time may reasonably require. including. without limitation,
environmental hasard and Hability insurance.

SECTION 6.4 ADDITIONAL PROVISIONS RESPLECTING INSURANCE.Al
insurance required by Section 6.3 hereof shall be procured and maintzined in financially sound
and generally recognized responsible insurance comparies selected by the Company and
authorized to wnite such insurance in the State and satisfactory and baving an A.M. Best rating
satisfactery to the Agency. Such insurance may be wniten with deductible amounts comparable
to those on similar policies carried by other companies engaged in businesses similar in size,
character and other respects to those in which the Company is engaged snd shal! provide that
such insurance shall be without any right of contribution from any other insurance carried by the
Agency. All policies evidencing such insurance shall name the Company, as named irsured, and
the Agency and the PILOT Morigagee, as additional insureds, with respect to liability policies,
and name the Ageney as loss pavee and the PILOT Mortgagee as mortgagee, with respect to
casualty policies, and provide for at least thirty (30) days™ written netice to the Company. the
PILOT Mortgagee and the Agency prior lo cancellation, lapse, reduction in policy imits or
matcrial change in coveragz thereof. All insurance required hereunder shall be in form, content
and coverage satisfactory to the Agency. Cerificates satisfactory in lorm and substance 1o the
Agency o evidence all insurance required hereby shall be delivered (o the Agency on or before
the Closing Date. The Company shall deliver to the Ageney on or before the firs: Business Day
of cach calendar vear thereafter a certificate dated not earlier than the immediately preceding
month reciting that there is in full force and effect, with a term covering at least the next
succeeding calendar vear, insurance in the amounts and of the types required by Sections 6.3
herecf. At least fifteen (15) days prior w the expiration of any such policy, the Company shal!
furnish to the Agency evidence that the policy kas been renewed or replaced or is no longer
required by this Lease.

(B) All premiums with respect to the insurance required by Section 6.3 hereof
shall be paid by the Company: provided, however, that. if the premiums are not timely paid, the
Agency may pay such premiums and the Company shall pay immediately upon demand all sums
s0 expended by the Agency, together with interest thereon at the Delault Tnwerest Rate,

{C) In the event of construction, reconstruction, improvement or renovation of any
part of the Project Facility, the Company shall reguire its contractors and subcontractors, it any.
o name the Agency and the PILOT Mortgagee as an additional mmsured on liability policies
carried by such contraetors or subcontractors with respect to their operations al the Premises or
with respect to the Project.



(D) Fach of the policies evidencing the insurance required by Section 6.3 ol this
Lease shall provide that; (i) there shall be no recourse against the Ageney or the PILOT
Mortzagee for the pavment of premiums or commissions or, 1 such policies provide for the
pavment thereot, additional premiums or assessments: (i1) in respect of the interest of the Agency
or the PILOT Morlgagee in such policies, the insurance shall not be invalidated by any action or
inaction of the Company or any other Person and shall insure the Agency and the PILOT
Mortgagee regardless of, and any losses shall be pavable notwithstanding, any such action or
inaction; (iii) if the insurers cancel such insurance for any reason whatsoever, including the
insured’s failure lo pay any accrued premium, or the same is allowed to lapse or expire, or il
there shall occur any reduction in amount, or any material change is made in the coverage, such
cancellation, lapsc, expiration, reduction or change shall not be elfective as to the Agency or the
PILOT Mortgagee until at least thirty (30) days after receipt by the Agency ol wrillen notice by
such insurers of such cancellation, lapse. expiration. reduction or change; and (iv}) the insurers
waive subrogation thereunder against any Person nsured under such policy. and wzive any right
ol the insurers 1o any setoff or counterelaim or other deduction, n respect of any liability of any
Person insured under such policy. Any such insurance policies may be furnished under a so-
called “master” or “blanket” policy covering locations other than the Project Facility; provided,
however, that if casualty coverage for the Project Facility is provided under a master or blanket
policy. such policy must contain an agreed amount endorsement evidencing that such coverage is
in an amount sufficient to msure the full replacement cost of the Project Facility.

(F) THE AGENCY DOES NOT' IN ANY WAY REPRESENT THAT THE
INSURANCE SPECIFIED HEREIN. WHETHER IN SCOPE OR COVERAGE OR LIMITS OF
COVERAGL, [S ADEQUATE OR SUFFICIENT TO PROTECT THE COMPANY'S
BLUSINESS OR INTEREST IN THE PROJECT FACILITY.

(F) Any provision of this Lease to the contrary nolwithstanding. at any time
during the term of this Lease that any portion of the Bank Loan is outsianding and the Bank
Mortgage remains a Lien on the Project Facility. the Agency aprees that (1) the Bank shall be the
loss pavee with respect to the Net Proceeds of the insurance required by Scctions 6.3(A) and (T}
hereol, and (11) the provisions of Sections 6.5(A) and 7. 1(Bhereof shall be superseded and
replaced by the applicable provisions of the Bank Mortgage..

SECTION 6.5 APPLICATION OF NET PROCEEDS OI' INSURANCE. The Net
Proceeds of the insurance carried pursuant o the provisions of Section 6.3 hereof shall be
applied as follows, subject to Section 6.4(F) of this Lease, {A) the Nei Proceeds of the insurance
required by Sections 6.3(A) and 6.3(E) hereof shall be applied as provided in Section 7.1 hereof,
and (B) the Net Proceeds of the insurance required by Sections 6.3(B1. 6.3(C) and 6.3(D) hereot
shall be applicd toward extinguishment or satisfaction of the liability with respect to which such
insurance proceeds may be paid.

SECTION 6.6 PAYMENTS IN LIEU OF TAXES.It is recognized that, under Lhe
provisions of the Act. the Agency is not required W pay certain taxes or assessments upon the
Property acquired by it or under its jurisdiction. control or supervision or upon ils activities as
more particularly set lorth in Section 874 of the Act. It is the intention of the parties hereto tha
the Project Factlity be treated as exempt [tom real propertly taxation to the extent set torth in the
PILOT Agreement. a copy of which is attached hereto as Exlubit H. Accordingly. the parties



hereto acknowledge that the Agency shall file New York State Board of Real Property Semvices
Form RP-412-a (a “Real Property Tax Exemption Form™) with respeet to the Project Facility.
The Company hereby consents to any enforcement action provided to the Taxing Lntities
pursuant 1o faw in the event that the Company should fail to pay any taxes not exempted as
aforesaid and shall not objeet 1o any such enforcement action on the grounds that a feasshold
interest in the Project Facility is held by the Agency or that the Project Lacility is under the
Agency s jurisdiction, control or supervision or subject (o its activibies.

{B) The Agency and the Company hereby agree that the Company shall be
required to make or cause 1o be made payments in lieu of taxes to the school districts, cities,
towns, county, villages and other political umit(s) wherein the Project [acility is located having
laxing powers (such political units are hereinafter collectively referred to as the “Taxing
Entities™), in such amounts and at auch times as are required by the PILOT Agreement.

{C) Withm tharty (30) days after receipt of written request therefore. the Company
shall deliver to the Agency official receipts of the Taxing Entities or other proof reasonably
satisfactory to the Agency evidencing pavment of any amount that the Company is required to
pay under the PILOT Agreement.

ARTICLE VI
DAMAGE, DESTRUCTION AND CONDEMNATION

SECTION 7.1 DAMAGE OR DESTRUCTION.If the Projeet Facility shall be damaged
or destroved, in whole or in part:

(1) the Agency shall have no obligation to replace. repair, rebuild or restore the
Project Facility;

{2) there shall be no abatement or reduction in the amounts peyable by the
Company under this Lease or the PILOT Agreement (whether or not the Project Facility
15 replaced, repaired, rebuilt or restored):

(3) the Company shall promptly give notice thereof to the Agency; and

(4) except as otherwise provided in subsection (B) of this Section 7.1, (1) the
Company shall promptly replace, repair, rebuild or restore the Project Facility to
substantially the same condition and value as existed prior to such damage or destruction.
with such changes, allerations and modifications as may be desired by the Company and
consented to in writing by the Agency, provided that such changes, alterations or
modifications do not so change the nature of the Project Facility that it does not constitute
a “project”, as such quoted term is defined in the Act or change the use of the Project
Facility as specified in Section 3.2 hereol without the prior written consent of the
Agency, and (b) (1) the Agency shall make available to the Company (solely from the
Net Proceeds of any insurance scttlement relating to the Project Facility, if any, on
deposit with the Agency) such moneys as may be necessary to payv the costs of the
replacement, repair, rebuilding or restoration ol the Project Facility. and, in the event that
the funds from the Net Proceeds of any insurance settlement provided by the Agency to
the Company. it any. are not sulficient to pay in full the costs of such replacement. repair,
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rebuilding or restoration. the Company shzll nonetheless complete such work and shall
pay from its own moneys that portion of the costs thereol in excess of such funds, and (2)
any balance of such funds from the Net Proceeds of any msurance settlement, if any,
remaining on deposit with the Agency afier payment of all of the costs of such
replacement. repair, rebuilding or restoration shall be paid to the Company lor its own
purposcs.

{B) Notwithstanding anvthing w the contrary contained in subscction (A} of this
Section 7.1, the Company shall not be obligated to replace, repair. rebuild or restore the Project
Facility, and the Net Proceads of any insurance settlement shall not be applied as provided in
subsection (A) of this Section 7.1, if the Company shall notily the Agency that it elects to
exercise its option under Article X1 hereof to terminate this Lease. In such event. subject to the
provisions of Section 6.4(F) of this Lease. the Net Proceads collected by the Agency under any
and all policies of insurance covering the damage W or destruction of the Project Facility, aller
deducting the amount necessary to repay the Indebtedness, shall be paid to the Company for its
own purposes. If the Net Proceeds collected under any and all policies ol insurance arc less than
the amount necessary (o repay the Indebtedness in full. the Company shall pay to the Agency the
difference between the Net Proceeds of such insurance and the amount necessary to repay the
Indebtedness in full.

() Unless an Event of Default under any of the Transaction Documents shall
have occurred and be continuing. the Company may adjust all claims under any policics of
insurance required by Section 6.3(A ) and 6.3{C) hercof.,

(D) The Company hereby waives the provisions of Section 227 ol Lhe Real
Property Law of the State or any laws of like import, now or hercafter in effect.

SELCTION 7.2 CONDEMNATION. To the best of the Company s knowledge, no
Condemnation or eminent domain proceeding has been commenced or threatensd against any
part of the Project Facility or the Agency’s or the Company’s interest therein or in the Company
Lease or this Lease,

(B) It title Lo, or the use ol- all or any part of the Project Facility shall be taken by
Condemnation:

(1) the Apency shall have no eblhigation 1o restore the Project Facility. or any part
thereal’

(2) there shall be no abatement or reduction in the amounts pasable by the
Company under this Lease or the PILOT Agreement (whether or not the Project Facility
is restored ),

(3) the Company shall promptly give notice thereot to the Agency; and

(4) except as otherwise provided in subsection (C) ol this Section 7.2, {a) the
Company shall promptly restore the Projeet Facility (excluding any part of the Project
Facility taken by Condemnation) as a complete architectural unit of substantially the

same usefulness, design and construction as existed immediately prior to such
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Condemnation, with such changes, alterations and modifications as may be desired by the
Company and consented to in writing by the Agency, provided that such changes,
allerations or modifications do not so change the nature of the Project Facility that it does
not constitute a “project” as such quoted term 1s defined in the Act, or change the use of
the Project Facility as specified in Section 3.2 hereof without the prior written consent of
the Agzcney, end (b)( 1) subject to the provisions of Section 6.4(F) of this Lease, the
Ageney shall make available W the Company (solely from the Net Proceeds of any
Condemmation award, if any. on deposit with the Ageney) such moneys as may be
necessary Lo pay the costs of the restoration of the Project Facility, and in the event that
the funds from the Net Proceeds of any Condemnation award on deposit with the Agency
provided by the Agency to the Company are not sufficient to pay in full the costs of such
restoration, the Company shall nonetheless complete such restoration and shall pay from
its own moneys that portion of the costs thereof in excess of suck funds, and (2) any
halance of such fiinds from the Net Proceeds of any Condemnation award remaining on
deposit with the Ageney. if any, after payment of all of the costs of such restoration shall
be pald to the Company for ifs 0Wn purposes.

(C} Notwithstanding anything to the contrary contained in subsection (B) of this
Section 7.2, the Company shall not be obligated to restore the Project Facility and the Net
Proceeds of zny Condemnation award shall not be applicd as provided in subsection (B) (4) of
this Section 7.2, il the Company shall notify the Agency that it cleets lo exercise its option under
Article XI hereof to lerminale this Lease. [n such event, subject to the provisions of Section
6.4(F) of this Lease, the Net Proceeds of any Condemnation award collected by the Agency, if
any, alter deducting the amount necessary to repay the Indebtedness, shall be paid over to the
Company for its own purposes. [fthe Net Proceeds collected under any and all Condemuation
awards are less than the amount necessary to repay the Indebledness in full, the Company shall
pay to the Agency the difference between such amounts and the Net Proceeds of such
Condemnation awards so that the Indebtedness shall be repaid in full.

(D) Unless an Event of Default under any of the Transaction Documents shall
have occurred and be continuing. the Company shall have sole control of any Condemnation
proceeding with respect to the Project Facility or any purt thereol or any interest therein or in the
Company Lease or this Lease and may negotiate the settlement of any such proceeding. The
Company shall notify the Agency of the institution of any Condemnation proceedings and.
within seven (7) days afier inquiry from the Agency. inform the Agency in writing ol the status
of such proceeding,

(E) The Agency shall. ai the expensc of the Company. covperate fully with the
Company in the handling and conduct of any such Condemnation proceeding. [n no cvent shall
the Agency voluntarily settle, or consent to the settlement ol any stuch Condemnation
proceeding without the written comsent of the Company, which consent shall not be unreasonably
withheld or delas ed.

SECTION 7.3 ADDITIONS TO THE PROJECT FACILITY., All replacements. repairs,
rebuilding or restoration made pursuant to Sections 7.1 or 7.2, whether or not requiring the
expenditure of the Company s own money, shall automatically become part of the Project
Facilily as il the same were specifically described herein and shall be subject to this Lease.
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ARTICLE V1L
SPECIAL COVENANTS

SECTION 8.1 NO WARBANTY OF CONDITION OR SUITABILITY BY THE
AGENCY; ACCEPTANCE "AS IS”. TIE AGENCY MAKES NO WARRANTY, EITHER
EXPRESS OR IMPLIED, AS TO THE CONDITION, TITLE. DESIGN. OPERATION.
MERCHANTABILITY OR FITNESS OF THE PROJECT FACILITY OR ANY PART
THEREOF OR AS 10 THE SUITABILITY OF THE PROJECT FACILITY OR ANY PART
THEREOF FOR THE COMPANY'S PURPOSES OE NEEDS. THE COMPANY S[IALL
ACCEPT THE PROJECT FACILITY “AS 187, WITHOUT RECOURSE OF ANY NATURE
AGAINST THE AGERCY FOR ANY CONDITION NOW OR HEREAFTER EXISTING. NO
WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE OR MERCHANTABILITY 15
MADE. IN THE EVENT OF ANY DEFECT OR DEFICIENCY OF ANY NATURL,
WHETHER PATENT OR LATENT, THE AGENCY SHALL HAVE NO RESPONSKIBILITY
OR LIABILITY WITH RESPECT THERETO.

SECTION 8.2 HOLD HARMLESS PROVISIONS. The Company hereby releases the
Agency and its members, officers, apents (other than the Company), attorneys. servants and
emplovices, past, present and future, from, agrees that the Agency and its members, officers,
agenls (other than the Company), attorneys, servants and employees, past. present and future,
shall not be liable for and agrees to indemnify., defend (with counsel selected by the Agency ) and
hold the Agency and its members, officers, agents (other than the Company ). attorneys, servants
and employces, past, present and future, harmless from and against any and all claims, causes of
action, judgments, liabilities, damages, losses, costs and expenses arising directly or indirectly as
a result of the Agency’s undertaking the Project, including, but not limited to: (1) liabihty for
loss or damage to Property or badily injury to or death of any and all Persons that may be
occasioned, directly or indirectly, by any cause whatsoever pertaining to the Project or the
Project Facility or arising by reason of or in connection with the occupation or the use thercof or
the presence of any Person or Property on. in or about the Project Faeility, (2) liability ansing
from or expense incurred by the Ageney’s acquiring, improving. equipping. installing, owning.
leasing. subleasing. sub-subleasing or selling the Project Facility or arising from or incurred
hased on the Ageney’s involvement in the Project Facility, including, without imiting the
generality of the foregoing, (i) all liabilities or claims arising as a result of the Ageney’s
obligations under this Lease or any of the other Transaction Documents or the enforcement of or
defense of validity of any provision of any ol the Transaction Documents, and (ii) all liabilities
or ¢laims arising as a result of the Agency’s involvement in the Projeet or the granting of the
Financial Assistance, (3) all liabilities and cxpenses arising from the failure or alleged failure of
the Project Facility. the Company or the Company’s members. officers, agents, attomeys,
servants or employees to comply with Applicable Laws, mncluding. without limitation, any claim
that the Agency aided or abetted in such failure or alleged tuilure to comply with Applicable
Laws, (4) all claims arising from the exercise by the Company of the auwthority conferred on it
pursuant 1o Section 4.1(15) of this Lease, and (5) all causes of action and attorneys” lees and other
expenses incurred n connection with any suits or actions which may arise as a result of any of
the forcgoing; provided that such claims, causcs of action, judgments, liabilities, damages,
losses. costs or expenses of the Agency are not incurred or do net result from the intentional
wrongdoing of the Agency or any of i1s members, officers. agents (other than the Company).
attorneve, servants or emplovees. The loregoing indemnities shall apply notwithstanding the
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fault or negligence in part of the Agency or any of its officers, members, agents (other than the
Company), altorneys, scrvants or employees and notwithstanding the breach of any statutory
obligation or any rule of comparative or apportioned liability,

(B) In the event of any claim against the Agency or 113 members, officers, agents
(other than the Company ), allomeys, servants or cmployees, past, present or future, by any
emplovee of the Company or any contractor of the Company or anyone directly or indircctly
emploved by any of them or anvone for whose acts any ol them may be liable, the obligations of
the Company hereunder shall not be limited in any way by any limitation on the amount or type
of damages, compensation or benefits payable by or for the Company or such contractor under
workers” compensation laws, disebility benefits laws or other employee benefit laws.

(C) To effectuate the provisions of this Section 8.2, the Company agrees to
provide for and insure its liabilities assumed pursuant to this Section 8.2 in the liability policies
required by Section 6.3(C) of this Lease.

(D) Notwithstanding any other provisions of this Lease, the obligations of the
Company pursuant to this Section 8 2 shall remain in full force and cffect after the wermination or
expiration of this Tease until the expiration of the period staled in the applicable statute of
limitations during which a claim, cause of action or prosecution relating to the matters herein
described may be brought and the payment in full or the satisfaction of such claim, cause of
action or prosecution and the pavment of all expenses, charges and costs incurred by the Agency
or its members, agents (other than the Company), artormeys, servants or employvees, past, present -
or future, relating thereto.

SECTION 8.3 RIGHT OF ACCESS 10 THLE PROJECT FACILITY. Ihe Company
agrecs that the Agency and its duly authorized agents shall have the right at all reasonable times
and upon reasonable notice t enter upon and to examine and inspect the Project Facility:
provided, however. that no such notice shall be required in the event of an emergency or il an
Event of Default has occurred and is continuing under this Lease. The Company further agrees
that the Agency shall have such rights ol access to the Project Facility [subject to the provisions
of the immediately preceding sentence of this Section) as may be reascnably necessary to cause
the proper maintenance of the Project Facility in the event of failure by the Company to perform
its obligations hereunder. but the exercise of such right shall in no event be construed to mean
that the Agency has assumed any obligation hereunder to perform such mainienance.

SECTION 8.4 COMPANY NOT TO TERMINATE EXISTENCE OR DISPOSE OF
ASSETS. The Company agrees that. during the term of this Lease, it (A) will maintain ils
[limited liability company] existence as in effect or the Closing Date. (B) will not dissolve or
otherwise dispose of all or substantially all of its assets, and (C) will not consolidate with or
merge into another [limited liability company] or other Person, or permit one or more [linuled
liability companies] or other Persons to consolidate with or merge into i1, without giving prior
wrilten notice to the Agency and obtaining the consent of the Agency. The Company agrees that
it will not change its name or its stace of arganization without giving prior written notice to the
Agency and obtaining the consent of the Agency, which consent shall not be unrcasonably
withheld or delayed.



SECTION 8.5 AGREEMENT TO PROVIDE INFORMATION. 'he Company agrees.
whenever reasonably requested by the Agency. to promptly provide and certify or cause te be
provided and certified such information cuncerning the Project Facility. the Company, the
Guarantors and/or the Company’s or any of the Guarantors” linances, operations and aftairs and
other topics as the Agency [rom time to time reasonably considers necessary or approptiate,
including. but not limited to, such inlormation as to cnable the Agency 1o make any reports
required by Applicable Laws or other governmental regulation or to ensure compliance with the
provisions of this Lease and the other Transaction Documents.

SECTION 8.6 BOOKS OF RECORD AND ACCOUNT; COMPLIANCE
CERTIVICATLS.

(A) The Company agrees o maintain proper accounts, records and books in which
full and correct entries shall be mada, in accordance with generally accepted accounting
principles, of all business and affairs of the Company.

(B) Within thirty (30) days after the end of ach [iscal year of the Company, the
Company shall furnish to the Agency a certificate of an Authorized Representative of the
Company stating that no Event of Default hereunder or under any other Transaction Document
has oceurred or is continuing or. if any Event of Default exists, specifying the nature and period
of existence thereof and what action the Company has taken or proposes to take with respect
thereto. The Company represents Lo the Agency that the Company’s liscal year ends on
December 3188

SEC [TON 8.7 COMPLIANCE WITH APPLICABLE LAWS.

{A) The Company agrees, for the benefit of the Agency, that 1t will, during the
term of this Lease, promptly comply with all Apphcable Laws.

{B) Notwithstancing the provisions of subscction (A) of this Section 8.7. the
Company may in good [aith actively contest the validity or the applicability of any Applicable
Law, provided that the Company (1) first shall have notified the Agency in writing of such
contest, (2) no Event of Default shall have oceurred and be continuing under uny ol the
Transaction Documents bevond any applicable notice or cure period. (3) shall have set aside
adequate resarves for any such requirement. (4) demonstrates to the reasonable satisfaction of the
Agency that noncompliance with such Applicable Law will not subject the Project Faeility or
anv part thereof to loss or forfeiture, (3) demonstrates w the reasenable satisfaction of the
Agency that such contest shall not result in the Company or the Agency being in any danger ol
anv ¢ivil or criminal liability for failure to comply therewith, and (6) diligently prosccuies such
contest to completion. Otherwise, the Company shall promptly take such action with respeet
thereto as shall be satisfactory to the Agency.

(C)Notwithstanding the provisions of subsection (B) of this Scction 8.7, il the
Agency or anv of its members. officers. agents (other than the Company), atlorneys. servants or
employees. past, present or future, may be liable lor prosecution for failure to comply therewith.
the Company shall promptly take such action with respect thereto as shall be satistactory to the
Agency.
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SECTION 8.8 DISCHARGE OF LIENS AND ENCUMBRANCES.

{ A} The Company hereby agrees not to create or suffer to be created any Lien on
any Properties of the Agency or on any funds of the Agency applicable to or deriving from the
Project Facility.

(B} If any Lien (cther than a Permitted Encumbrance) is filed or asserted, or any
Judgment, decree, order. levy or process of any court or governmental body 15 entered, made or
issued or any claim. whether or not valid. 1s made against the Project Facility or any part thereof
or the interest therein of the Company or the Agency or against any lunds of the Agency
applicable 1o or denving from the Project Facility, the Company, immediatelv upon receiving
notice of the iling, assertion, entry or issaance thereof, shall give written notice thereol 1o the
Agency and take all action (including, without limitation, the payment of money and/or securing
of a bord) at its own cost and expense as may be necessary or appropriate to obtain the discharge
in full thereol and remove or nullify the basis therefor, Nothing herein shall be construed as
constitfuting the consent to or permission ol the Agency for the performance of any labor or
services or the furnishing of any materials that would give rise to any Liea against the Agency’s
interest in the Project Facility.,

SECTION 8.9 PERFORMANCL OF TIHE COMPANY'S OBLIGATIONS. Should the
Company fail to make any payment or to do any act as herein provided, the Agency may, but
shall not be ebligated to. without notice o or demand on the Company and without releasing the
Company from any obligation herein, make or do the same, including, without limitation.
appearing in and defending any action purporting to affect the rights or powers of the Company
or the Agency, and paving all fees, costs and expenses. including, without limitation, reasonable
artorneys fees. incurred by the Agency in conneetion therewith; and the Company shall pay
immediately upon demand all sums so incurred or expended by the Agency under the authority
hereal, together with interest therzon. at the DeZault Interest Rate.

SECTION B.10 DEPRLECIATION DEDUCTIONS AND TAX CREDIIS. The
parties agree that as between them the Company shall be entitled to all depreciation deductions
and accelerated cost recovery system deductions with respect to any portion of the Project
Facility pursuant to Sections 167 and 168 of the Code and to any mvestment credit pursuant to
Section 38 ol the Code with respect to any portion of the Project Facility which constitutes
“Section 38 Property™ and to all other state and/or federal income tax deductions and credits
which may be available with respect to the Project Facility.

SECTION 8.11 EMPLOYMENT OPPORTUNITIES.

(A) The Company shall ensure that all employees and applicants for employment
with regard 1o the Project, including, without limitation. the employees ol and applicants for
employment with the Company, or any ol 11s AlTiliates. are afforded equal employment
opportunities without discrimination.

{B) Pursuant to Section 838-b of the Act. except us otherwise provided by

collective bargaining contructs or agreements, the Company agrees (1) to list all new
cmployment opportunities created as a result of the Project with the New York State Department
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ol Labor, Community Services Division (the “NYSDOL7) and with the administrative entity
feollectively with NYSDOL, the J1PA Referral Entities™) of the service delivery area created
by the federal Job Training Partnership Act (P.L. No. 97-300) (including any successor statute
thereto, including without limitation, the Workforee Investment Act of 1998 (P.L. No. 105-270).
collectively, the “JTPA”) in which the Project Facility is located. and (2) where practicable, to
first consider and to cause o be first considered lor such new employment epportunities persons
eligible 1o participate in federal ITPA programs who shall be referred by the JTPA Heferral
Entities.

(C) Pursuant to the requirements of subsection one of Scetion 6 of Chapter 127 of
the 1995 Laws of the State. the Company agrees o file with the Agency, prior to the effective
date of this Lease, an employment plan, in form and substance satisfactory 1o the Agency.

(D) The Company agrees to file with the Agency, on a calendar year basis not
later than February 11 of cach vear during the term of this Lease, measured as of December 31st
ol the immediately preceding calendar vear, reports (i) enumeraling the full-time equivalent jobs
relained and the full time equivalent jobs created as a result of the granting of the Financial
Assistance, by category, including [ull-time equivalent independent contractors and employees
of independent contractors that work al the Project Facility, and (ii) indicating thal the salary and
fringe benefit averages or ranges for categories of jobs retained and jobs crcated that were set
forth in the Application are then still accurate or, il not then still accurate, providing a revised hist
of salary and fringe benefit averages or ranges for categories of jobs retained and jobs created.
Said annual reports shall be in substantially the form promulgated from time to time by the
Agency. The current forms of reparts are annexed hereto as Exhibit G. The Company shall
provide such annual reports (and supporting documentation) and shall cause its Affiliates,
tenants, occupants, operalors, contractors and agents to provide such reports (and supporting
documentation) with respeet to their respective emplovees, if any. at the Project Facility. The
Ageney shall have the right. at the Company s expense, to audit. confirm and/or require
additional information with regard thereto and the Company agrees to cooperate with the Agency
in connection therewith.

(1) The Company shall. at all times during the term of this Lease. maintain the
Minimum Employment Requirement.

(F) Subject to (i) collective bargaining cortracts or agreements and other existing
contracts or agreements to which the Company is & party or by which the Company is bound and
(ii) compliance with Applicable Laws. the Company agrees to list or cause o be listed all new
employment opportunities created as a result of the Project on the Nassau County TweethyJobs
website or other website desipnated by the Agency from time to time. provided that such histing
shall be at no cost to the Company .

((3) Subject to (i) collective bargaining contracts or agreements and other existing
contracts or agreements to which the Company is & party or by which the Company is bound and
(i) compliance with Applicable Laws, the Company agrees that 10 the greatest extent possible all
employment opportunities shall be provided to Nassau County or Suffolk County residents first.

SECTIHON R.12 SALES AND USL TAX EXEMPTION,
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(A ) Pursuant to Section 874 of the Act, the parties understand that the Agency is
cxempt from certain sales and use taxes imposed by the State and local governments in the State,
and that the Project may be exempled rom those taxes due to the involvement of the Agency in
the Project. Any excmption from the payment of New York sales and use taxes resultirg from
Agency involvement in the Project shall be limited Lo purchases of services and the purchase or
lease of tangible personal property conveyed to the Agency or utihized by the Agency or by the
Company as agent of the Agency, in connection with the completion of the acquisition.
comstruction. installation and equipping of the Project Facility (but ot the operation thereol).
No operating expenses (including, without limitation, costs of utilities, cleaning services or
supplics) of the Project Facility and no other purchases or leases of services or property shall be
subject o an exemnption from the payment of New York sales or use taxes. The Agency makes
no representations or warranties that any property or service is exempt from the payment of New
York sales or use taxes.

(B) On the Closing Darte, the Agency and the Company shall execute and deliver a
sales and use tax agency agreement in the [orm attached hereto as Exhibit E (the “Sales lax
Agency Agreement”). The granting of the sales and use tax exemption herein is subject o the
following additional lerms and conditions:

(1) The Sales Tax Ageney Agreement shall be dated the Closing Date and shall
b effective for a term commencing on its date and expiring upon the carliest to occur of:
(a) the rermination of this Lezse, (b) 1. or (c) the termination of the Sales Tax
Agency Agreement pursuant to the terms hereol and thercof:

{2) Anvthing in this Lease or the Sales Tax Agency Agreement lo the contrary
notwithstanding, the sales and use tax exemption to be provided pursuant to the Sales Tax
Agency Agresment (a) shall not be available for any date subsequent to which the Sales
l'ax Agency Agreement shall have been suspended as provided in this Lease: (b) shall rot
be available for or with respect to any tangible personal property having a usetul life of
less than one year; and (¢) shall not be available after the Comparny (or the contractors or
subcontractors engaged by the Company and approved by the Agency as its agents) shall
have made purchases under the Sales Tax Agency Agreement resulting in sales and use
tax exemptions in the aggregate amount of the Maximum Sales Tax Benefit:

(C) The Company agrees to fumnish to the Agency within fifteen (15) days aller
the end of each calendar quarter, a sales and use tax exemption report (the “Quarterly Sales Tax
Report”™). in form and substance satisfaclory to the Agency in its reasonable judgment, with
respect to the use of the Sales Tax Agency Agreement by the Company (and the conlractors and
subcontractors engaged by the Company and approved by the Agency as its agents) under the
authoriny granted to the Company pursuant to Section 4.1(E) of this Lease curing the preceding
calendar quarter. Each said Quarterly Sales Tax Report shall be certified by an Authorized
Representative of the Company and shall: (1) identify the contracts and specific property
exempted from sales taxes and/or use taxes during such period: (2) indicate the parties to said
contract: (3) indicate the maximum amount payahle under said contract and indicate what
portion of said amount would normally be subject to sales and use taxes imposed in the State: (4)
indicate the amount of sales tax benelit expected to be received with respect to said contract. and
(3) indicate the cumulative sales tax benefit claimed hy the Company (and its contractors and
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subcontractors approved by the Agency as ils agents) with respeet to the Project tor the calendar

% CLLT.

(D) Pursuant 1o Section 874(8) of the Act, the Company agrees to file annually
(through the vear after the Sales 'Tax Agency Agreement expires or is earlier terminated), with
the New York State Department of T'axation and I'inance (the “Departmeni™). no later than
January 15th of each year, on a form and in such manner as is prescribed by the New York State
Commissioner of Taxation and Iinance (the “Annual Sales Tax Report”). a statement of the
value of all sales and use tax exemprions claimed by the Company (and the contractors and
subcontractors engaged by the Compuny and approved by the Agency as its agents) under the
authority granted to the Company pursuant to Section 4. 1(F) of this Lease during the preceding
calendar year. Pursuant to Scction 874(8) of the Act, the penalty for failure to fils the Annual
Sales Tax Report shall be the termination of authority 1o act as agent of the Agency.
Additionally. if the Company shall fail o comply with the requirements of this subsection (D).
the Company (and its contractors and subcontractors) shall immediately ccase to be the agent of
the Agency in connection with the Project.

(F) The Company agrees to fumish to the Agency, simultaneously with its
delivery of such report to the Departmentl, a copy of each such Annual Sales Tax Report
submitted to the Department by the Company pursuant to Section 874(8) of the Act.

{F) The Company acknowledges that. pursuant to Section 874(9) of the Act, the
Agency shall file within thirty (30) days of the Closing Date with the Department on a form and
in such manmer as is prescribed by the New York Sate Commissioner of Taxation and Finance
(the ~Thirtv-Day Sales Tax Report”), statements identifving the Company and its contractors and
subcontractors approved by the Agency as agents ol the Agency. setting forth the taxpayer
identification numbers of such Persons, giving a briel description of the goods and/or services
intended to be exempted from sales taxes as a result of such appointment as agent, indicating a
rough estimate of the value of the goods and/or services to which such appointment as agent
relates, indicating the date when such designation as agent became effective and indicating the
date upon which such designation as agent shall cease, The Company agrees to timely provide
the foregoing information o the Ageney and 1o otherwise cooperate with the Agency in
connection with the preparation and [iling of the Thirty-Day Sales Tax Report.

(G) With respect to any penod in which the Company (end the contractors and
subcontractors engaged by the Company and approved by the Agency as its agents) receives a
sales tax exemption benefit under the authority granted to the Company pursuant to Section
4.1(E) of this Lease, the Company agrees to fumish to the Ageney, on request, an opinion of 4
certified public accountant to the effect that such accountant has audited the claiming of such
exemption from sales and use taxes by the Company (and the contractors and subcontractors
engaged by the Company and approved by the Agency as its agents) for the preceding calendar
year, and has reviewed the terms and provisions of the Sales Tax Agency Agreement and of this
Section 8,12, and has lurther audited the Quarterly Sales Tax Reports lor the preceding calendar
year, and that such Quarterly Sales Tax Reports were properly prepared and accurately reflect
the matiers certified therein,
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{(H) The Company covenants and agrees that it shall include or cause Lo be
included the following lanpuage in and as a part of each contract, agreement. lease. invoice. bill
or purchase order entered into by the Company (ar a contractor or subconiractor engaged by the
Company and approved by the Agency as its agent). as agent of the Agency, in cennection with
the acquisition, construction, installation and equipping of the Project Facility:

“This [contracl agreement, lease, mvoice, bill or purchase order] is
being entered into by | | {the “Agent™), as
approved agent for and on hehalf of the Nassau County Industrial
Development Ageney (the “Ageney™ in connection with a certain
project (the “Project”) of the Agency for | | (the
“Company ) consisting in part of the acquisition, construction,
installation and equippingofa [ facility located al

| | (the “Premises™) and the acquisition of
certain capital improvements, materials, machinery, equipment,
trade fixtures, furniture, furnishings and other tangible personal
property necessary [or the completion of the Project. The capital
improvements, malerials. machinery, equipment, trade fixtures,
furniture, furnishings and other tangible personal property
necessary lor completion of the Projeet which are the subject of
this [contract, agreemert. lease, invoice, bill or purchase order]
shall he exempt from the sales and use taxes levied by the State of
New York and the County of Nassau if effected in accordance with
the terms and conditions set forth in the attached Sales Tax Agency
Agreement of the Agency. and the Agent hereby represents that
this | contract. agreement, lease, invoice, bill or purchase order] ts
in compliance with the terms of the Sales Tax Agency Agreement.
This [coniract. agreement. lezse. invoice, bill or purchase order| is
non-recourse (o the Agency, and the Ageney shall not be directly,
indirectly or contingently liable or obligated hereunder in any
manner or to any extent whatsoever, By execution or acceptance
of this [contract, agreement, lease, invoice, bill or purchase order],
the |vendor, lessor. licensor, contractor or subcontractor] hereby
acknowledees and agrees to the terms and conditions set forth in
this paragraph.”

If the Company fails to include. incorporate by reference or otherwise cause the contract,
agreement. lease. invoice, bill ur purchase order to be subjcet to the above provision. then such
contract, sgreement, lease, invoice. bill or purchase order shall not be an undertaking on behalf
of the Agency and shall not be entitled to any of the benefits that may be conferred by the
Agency. netther the Company nor any contractor or subcontractor enpaged by the Company and
approved by the Agency as its agenl shall claim any sales or use tax berefits or exemptions with
respect thereto. and the Company shall return or cause to be returned to the Agency any such
benefits or exemptions so laken, together with interest thereon at the Default Interest Rate, from
the datc of such taking.



The appointiment by the Company of a contractor or subcontractor as an agent ol the Agency
pursuant 1o this Section 8.12 shall be subject to the prior written approval of the Agency. which
approval shall not be unreasonably withheld, and such appointment shall be subject to all of the
provisions of this Section 8.12. Any such appomntment approved by the Agency shall not be
valid unless and until the contractor or subcontractor executes and delivers an agsncy agreement
in the form required by the Agency (each, a “Sub-Ayent Agency Agreement’).

(1) The Company agrees Lo provide a completed Form ST-123, D4 Agent or
Project Operator Exempt Purchase Certificate, to each vendor, lessor, licensor. contractor or
subcontractor from which the Company (or a contractor or subcontractor engaged by the
Company and approved by the Agency as its agent) purchases and/or leases goods or services or
with which the Company (or a contractor or subcontractor engaged by the Company and
approved by the Agency as its agent) enters into an improvement or installation contract relating
to the acquisition. construction. installation and equipping of the Project Facility. The Company
acknowledges that, pursuant to Section 875 of the Act, the Certi ficate must be provided to the
vendor. lessor, licensor, contractor or subcontractor in order for the contract, agrecment, lease.
invoice, bill or purchase order to de exempt from the imposition of sales and/or use taxes
pursuant to tae authority granted under Section 4. 1(F) of this T ease. The Company aprees to
provide the Agency a copy of each such Form §T-123 within five (5) davs afier the delivery of
such form to the vendor, lessor, licensor, contractor or subconmractor.

(1) (1) Without limitation of any of the Agency’s other rights under this [easc, in
the event that the Company (or any contractor or subcontructor engaged by the Company and
approved by the Agency as its agent) shall utilize the sales or use tax exemption provided
pursuant to Secticn 4.1(L5) of this Lease (1) in a manner that is not authorized or for which the
Company (or any contractor or subcontractor engaged by the Company and approved by the
Agency as its agent) is not entitled Lo claim an exemption, ( ii) to claim exempuons in excess of
the Maximum Sales Tax Benefit, (iii) to purchase or lease goods or services that are not
authorized under this Lezse, or (iv) in a manner that violates the provisions of this Section 8.12
or any other provision of this Lease or any provision of the Sales Tax Agency Agreement ur
Sub-Agent Agency Agreement, then the Company shall promptly deliver notice of same to the
Agency, and the Company shall promptly pay or causc to be paid 1o the Agency a return of sales
or use tax excmptions in an amount equal (o all such unauthorized sales or use tax exem plions
together with interest at the Default Interest Rate from the date and with respect to the dollar
amount for which cach such unauthorized sales or use tax exemption was used by the Company
(or a contractor or subcontractor engaged by the Company and approved by the Agency as its
agent). If the Company fails to promptly pay such return of sales or use tax exemptions when
due, the Agency shall have the right, without limitation of any of its other richts under this
Lease, to take any action or commence any proceeding at law or in equity which may appear
necessary or desirable to the Agency to recover any such amounts and the Agency shall have the
right to join the Commissioner as a party in any such action or proceeding. The Company shall
cooperate with the Ageney in all such actions and proceedings to recover such amounts. The
Company acknowledges and agrees that its failure to pay over any such amounts 1o the Agency
shall also be grounds for the Commissioner to assess and determine State Sales and Use Taxes
due from the Company under Article 28 or Article 28-A of the New York State Tax Law,
together with any applicable penaltics and interest due on such amounts,
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2} The Company achnowledges and agrees that, in the event the Agency
recovers. receives or otherwise ohtains any amount of State Sales and Use Tax from the
Company (ot a contractor or subeontractor engaged by the Company and approved by the
Agency as its agent) pursuznt to the foregoing subsection, the Agency shall have the right o
remit same to the Commissioner. together with such information and report that the
Commissioner deems necessary to administer payment over ol such amounts, and the Company
agrees 10 indemnify, defend (with counsel selected by the Agency) and hold harmless the
Ageney and its members, oflicers. agents (other than the Company), eitormeys. servants and
cmplovees, past, present and future. against any Hability incurred as a result of remitting such
amounts to the Commissioner.

(3) Pursuant to Section 873 af the Act, the Agency shall prepare and file
an annual compliance report (each. a “Compliance Report”™) detailing provisions of this Lease
and. if applicable, its activities and efforts to recover, receive or otherwise obtain State Sales and
Use l'axes pursuant to the terms of this Lease, together with such other information as the
Commissioner and/or the Commissioner of Economic Development may require, which
Compliance Report will be filed with the Commissioner. the Director of the Divisien of the
Budget, the Commissioner of Economic Development, the State Comptroller and the Nassau
County Legislature, The Company acknewledges the provisions of Section 875 of the Act,
agrees to timely provide any information required by the Agency n connection with such
Compliance Report and agrees to cooperate with the Agency in connection with the preparation
and filing of such Compliance Report.

SECTION B.13 IDENTIFICATION OF THE EQUIPMENT. All Equipment
which is or mav become part of the Project Facility pursuant Lo the provisions of this Leasc shall
be properly identitied by the Company by such appropriate records. including computerized
records, as may be approved by the Agency.

SECTION 8.14 FINANCIAL STATEMENTS. Within nincty (90) days after the
end of each fiscal year, the Company shall deliver to the Agency the financial stalements of the
Company prepared and compiled by an independent certified public accountant, cerufied by the
chief finaneial officer of the Company, including a balance sheel as of the last day of such period
and an operating statement through the last day of such period. The Company represents to the
Agancy that the Company’s fiscal year ends on December 31t

SECTION 8.15 ANTI-TERRORISM LAWS

(A} General. Neither the Company nor any director, officer, member,
manager or shareholder of the Company. nor any Affiliate of any of the foregoing, 13 in violation
ol any Anti-Terrorism Law or engages in or conspires to engage in any transaction that ev ades or
avoids. or has the purpose of evading or avoiding, or atiempts to violate. any ol the prohibitions
sot forth in any Anti-Terrorism Law

(B)  Lxecutive Order No. 13224, Neither the Company, nor any director.
officer, member, manager or shareholder of the Company, nor any Affiliate of any of the
foregoing. nor their respective agents acting or benefiting in any capacity in connection with the
transactions contemplated by the Transaction Documents. is any of the following {cach a
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“Blocked Person™y:

(1) a Person that 15 listed in the annex to, or is otherwise subject to the
provisions of, Executive Order No, 132244

{2) a Person owned or controlled by, or acting for or on behalf of, any
Perscn that is listed in the annex to, or is otherwise subject to the provisions of, Executive Order
No. 13224;

(3) & Person or entity with which any lender is prohibited from dealing
or otherwise engaging n any transaction by any Anti-Terronsm Law;

(4} 2 Person or entity that commits, threatens or conspires to commil
or supports “terrorism™ as defined in Executive Order No. 13224,

(5)  aPerson or entity that is named us a “specially designated
national” on the most current list published by the U.S. Treasury Department Office of Foreign
Asset Control at its official website or any replacement website or other replacement official
publication of such list, or

(B} a Person ot entity who is affiliated or associated with a person or
entity listed above.

(C)  Blocked Person or Transactions. Neither the Company, nor any direclor,
officer. member, manager or shareholder ol the Company. nor any AfTiliate of any of the
foregoing, nor to the Company’s knowledge any of its agents acting in any capacity in
connzction with the transactions contemplated by the Iransactions Documents (1) conducts any
business of cngages in making or receiving any contribution ol funds, goods or services Lo or for
the benefit of’ any Blocked Person, or (ii) deals in. or otherwise engages in any transaction
relating to. any properly or interests in property blocked pursuant to Executive Order No, 13224

(D) Trading with the Eremy. The Company is not engaged. nor does it intend
to engage, in any business or activity prohibited by the Trading with the Enemy Act.

(L) OFAC and Palriot Act. The Company represents, warrants, covenants and
agrees as [ollows: (i) the Company, its directors, officers. members. shareholders and Affilictes
are in compliance with all Anti-Terrorism Laws: (ii) the Company shall immediately notify the
Agency if it obtains knowledge that it or any of its Affiliates has become or been listed as a
Restricted Party or has been charged with or has engaged in any violation of any Anti-Terrorism
Law: {iii) the Company shall not to receive any funds [rom a Restricted Party and. in any case,
exclude any funds derived from any Restricted Party or from any person or entity involved in the
violation of any Anti-1errorism Law from being used to pay the Indebtedness or any part
thereot’ (iv) the Company snall not to transter or permit the transfer of any legal or beneficial
ownership interest of any kind in the Company to @ Restricted Party or any person or entity
involved in the violation of any Anti-Terrorism Law: (v) the Company shall not to acquire,
directly or indirectly, ownership interest of any kind in any Restricted Party or any person or
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entity involved in the violation of any Anti-Terrorism Law. (vi) the Company shall net to form
any partnership or joint venture or conduet any business with any Restricted Party or any person
or entity involved in the violation of any Anti-Terrorism Law, (vit) the Company shall not to act.
dircctly or indirectly, as the agent or representative of any Hestricted Party or any person or
entity involved in the vielation of any Anti-Terrorism Law: and (vili) the Company shall
indemnify, defend (with counsel selected by the Agency) and hold harmless the Agency from
and against any costs incurred by the Agency, and its members. officers, agents (other than the
Company). attorncys, scrvants and employees, past. present and future. as a result of any
violation of an Anti-Terrorism Law by the Company or any ol its directors. officers, members,
shareholders or Athliates.

ARTICLE IX
ASSIGNMENTS; LEASING: MERGER OF 'THE AGENCY

SECTION 9.1 ASSIGNMENT OF THIS LEASE. This Lease may not be sold,
assigned or otherwise transterred by the Company, in whole or in part. without the prior wrilten
consent of the Agency, which consent may be granted or withheld in the Agency’s sole and
absolute discretion. and shall in all events be subject to and conditioned upon the payment of the
then-standard fees of the Agency and the satisfaction of all requirements of the Act. Any such
sale, assignment or transfer made by the Company withoul the prior written consent of the
Agency as aforesaid shall be null and void. Any such sale, assignment or transfer consented to
bv the Agency shall be made pursuant to docunentation satisfactory to the Agency, The
Company shall pay all reasonable and customary fees and expenses incurred by the Agency in
conmection with such sale, assignment or transter.

SECTION 9.2 MERGLR OF TITE AGENCY.

(A)Nothing contained in this Lease shall prevent the consolidation of the Agency
with, or merger of the Agency into, or assignment by the Agency of 11s nghts and interests
hereunder to. any other public benelit corporation of the State or any political subdivision thereof
which has the legal authoritv to perform the obligations of the Agency hereunder and under the
other Transaction Documents: provided thar upon any such consolidation. merger or assignment,
the due and punctual performance and observance of all of the agreements and conditions of this
Lease to be kept and performed by the Agency shall be expressly assumead in wrniting by the
public kenefit corporation or political subdivision resulting from such consolidation or surviving
such merger or to which the Agency’s rights and interests under this Lease shall be assigned.

(B) As of the date of any such consolidation. merger or assignment, the Apgency
shall endeavor to give notice thereol in reasonable detail to the Company, The Agency shall
promptly furnish to the Company such additional information with respect to any such
consolidation, merger or assignment as the Company may reasonably request.

SECTION 9.3 SALE OR LEASE OF THL PROJECT FACTLITY
{A) The Company shall nut lease, sublease, sub-sublease, license or otherwise

permit others 1o use or occupy the Project Facility or any partion thereof without the prior
written consent of the Agency. which consent may be granted or withheld in the Agency's sole
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and absolute discretion, except tor leases. subleases, sub-subleases and other occupancy
arrangements as set Torth in Subsection (B) of this Scction 9.3, if any: provided, however. in each
case (1) the Company shall remain liable to the Agency for the payment of all rent and for the
full performance of all ol the terms, covenants and conditions of this Lease. and (2) any
approved Sublease Agreement will not diminish or impair the obligation of the Company to
carry the insurance required under Article VI hereof, and tha: such insurance coverage shall in no
manner by limited by such Sublease Agreement

{(B) {1) The Company shall not, without the prior written consent ol the Agency.,
which consent may be withheld in the reasonable discretion ol the Agency, lease, sublease,
license or permit others o occupy the Project Facility, or any portion thereof, in any manner that
would cause (i) the removal of a facility or plant of the tenant or occupant from one arca of the
Stare to another area of the State or in the abandonment of vne or more plants or facilities of such
tenant or occupant located within the State, or (it) the Project Facility not to constitute a
“project”. as such quoted term is defined in the Act. or (iii) the Project Facilily, in the reasonable
judgment of the Agency, 1o be in disrzpute as a public project. or (iv) the Project Facility or any
part thereof to be leased, subleased or occupicd by a Prohibited Person or an Affiliate ol a
Prohibited Person. or (v) the Project Facility or the operation thereof 1o be in violation of any
Applicable Law, or (vi) funds of the Agency to be given hereunder to any group or organization
which is attempting (o prevent the cstablishment of an industrial or manufacturing plant within
the State, or {vii) the Project Facility to constitute a project where facilities or property thal are
orimarily used in making retail sales of goods and/or services to customers who personelly visit
such facilities constitute more than one-third of the toial cost of the Project Facility. The
Company shall include or cause to be included restrictions substantially the same as those set
forth in the immediately preceding sentence in all Sublease Agreements. Ixcept as prohibited
above, the Company may lease, sublease or permit the occupancy of all or any portion of the
Project Facility without the Agency’s prior consent, pursuan: to a commercially reasonable user
lcase agreement that establishes a landlord-tenant relationship berween the Company and the
Sublessee. which form of leuse agreement shall be in form and substance satisfactory to the
Agency. The Company shall not license or otherwise permit the occupancy of all or any portion
of the Project Facility pursuant to an agreement that does not establish a landlord-tenant
relationship.

(2)Within thirty (30) davs after the end ol cach fiscal vear, the Company
shall deliver to the Agency a current rent roll and a certificate, (1) listing 2ll Sublease Agreements
entered into with respect to the Project Facility. or any part thereof, during the immediately
preceding fiscal vear, including, without limitation. the name of the tenant or occupant, the
square footage of the space, the rental and other consideration for such Sublease Agreement. and
such other information as the Agency may reasonably require from time to time, and (ii)
certifying that such Sublease Agreements do not and shall not result in & viclation of the terms of
this Lease or any other lransacuon Document,

{C) Subject to Subsection (D) of this Lease, the Company shall not sell. transler,
convey ur utherwise dispose of its interest in the Project Facility or any portion thereof without
the prior written consent ol the Agency. which consent may be granted or withheld in the
Agency’s sole and absolute discretion.
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(D) Notwithstanding anvthing o the contrary contained in this Section .3, in any
instznce where the Company determings that any pertion ol the Project Facility has beeome
inadequate, obsolete, worn out. unsuitable, undesirable or unnecessary. the Company may
remove such portion of the Project Facility and may sell, trade in, exchange or otherwise dispose
of the same. as a whole or in part, without the prior written consent ol the Agency but. upon
reasonable prior notice to the Agency, provided that such removal will not materially impair the
value of the Project Facility as collateral and provided the same is forthwith replaced with items
of similar quality and value as the items replaced as ol the date ol original installation of the
replaced items. Al the request of the Company, the Agency shall execute and deliver to the
Company all instruments reasonably necessary or appropriate to enable the Company to sell or
otherwise dispose of any such item of Property free from the Liens of the Transaction
Documents, The Company shall pay all reasonable costs and expenses (including reasonable
attorneys’ fees and expenses) incurred in transferring title to and releasing from the Liens ot the
Transaction Documents any item of Property removed pursuant to this Section 9.3.

ARTICLE X
EVENTS OF DEFAULT AND REMEDIES

SECTION 1001 EVENTS OF DEFAULT DEFINED.

{A) The following shall be “Fvents of Default” under this Lease, and the terms
“Event of Defaull” or “default” shall mean, whenever they arc used in this Lease, any one ot
more of the following events:

(1) A default by the Company in the due and punctual payment of any amount
due under this Lease or under any other Transaction Document, and the continuance
thereo! for a period of ten (10) days after written notice thereof is given by the Agency
the Company.

(2) A default in the performance or observance of any covenant. condition or
agreement on the part of the Company in this Lease (other than as set forth in subsection
(1) above or in any other subsection of this Section 10.1(A)) and the continuance thereof
for a period of thirty (30) days after written notice thereof is given by the Agency to the
Company. or, il such covenant. condition or agreement is capable o cure bul cannot be
cured within such thirty (30) day period, the failure of the Company to commence to curs
within such thirty (30) day period and to prosecute the cure Lo completion with due
diligence.

{3} The oceurrence of an "Event of Default”™ under any other Transaction
Document,

(4) T'he Company shall generally not pay its debts as such debts become due or
admirs its mability to pax its debts as they become due.

(5) The Company shall conceal, remove or permit to be concealed or removed
any part of its Property, with intent to hinder, delay or defraud its creditors, or any one ol
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them. or shall make ot suffer a mransler of any ol its Property which is fraudulent under
anv bankruptey. fraudulent conveyance or similar Jow: or shall make any transfer of irs
Property to or for the benefit of a crediter at a time when cther creditors similurly situated
have not been paid; or shall sulter or permit, while insolvent, any creditor 1o obtain a
Lien upon any of its Property through legal procecdings or distraint which 1s not vacated
within ten (10} days from the date thereof.

(6) (a) I'he filing by the Company (as debtor) of a voluntary petition under | itle
11 of the United States Code or any other lederal or stale bankruptcy or insolvency
statute: (b) the failure by the Company within thirty (30) days to lift any execution,
garnishment or attachment of such cunsequence as will impair the Company s ability to
carry out its obligations hereunder; (¢) the commencement of a case under Title 11 of the
United States Code against the Company as the debtor or commencement under any other
faderal or state bankruptey or insolvency statute of a case, action or proceeding against
the Company and continuation of such case, action or proceeding without dismissal for a
period of thirty (30) days: (d) the entry of an order for rzliel by a court of competent
jurisdiction under Title 11 of the United States Code or any other federal or state
bankruptey statute with respect to the debts of the Company: or (e) in connection with
any insolvency or hankruptey case. action or proceeding, appointment by final order,
judgment or decree of a court of competent jurisdiction ol a receiver, liquidator or trusice
of the whole or a substantial portion of the Property of the Company, unless such order.
jndgment or decree is vacated, dismissed or disselved within thirty (30) days of such
appointment.

{7) Tf any interest in the Company shall be sold, assigned, transferred, conveyed.
morteaged, pledged. hypothecated or alierated. or if any member or sharcholder of the
Company enters into an agreement or coniract to do so, without the prior written consent
of the Agency.

(&) The imposition of a Lien on the Project Facility other than a Permitted
Encumbrance and the failure of the Company to remove such Lien, whether by the
payment of money. the securing of a bond or otherwise, within fifieen (13) days aller the
Company receives notice or becomes aware of such imposition.

(9)  The removal of the Project Facility. or any portion thereof. outside the
County, without the prior written consent of the Agency, other than in connection with a
removal permitted under Section 9.3(D) of this Lease.

{10) T any certificate, statement, representation. warranty or linancial
statement made to the Agency by or on behall of the Company or any Guarantor shall
prove to have been false. misleading or incorrect in any material respect al the time as of
which the facts therein set forth were made, or to have ommitied any material liability or
claim against the Company or any Guarantor, as the case may be.

(11} Ifthe environmental or ecological condition of the Project Facilitv isin

violation ol any Environmental Law or any permit. license or approval related thercto or
i the Proicet Facility. or any part thereof, contains any Hazardous Matenials (2xcept
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Hazardous Marterials which do not vielate Environmental Laws). and the Company is
unable to comply with such Fnvironmental Laws within twenty (20) days of the
notification or discovery of such violation or complete all appropriate and lawful
remedial containment and clean-up action within twenty (20} davs ol the netification or
discovery of the existence of such Hazardous Matenals.

{12} Any loss orimpairment of the Agency’s interest in and to the Project
faecility, or anyv part thereof.

(13)  The Company. any Guarantor or any Attiliate of any of the foregoing or
any director, member, manager, officer or shareholder of the Company shall become a
Prohibited Person.

(14)  Any assignment of this Lease or the Company Lease. in whole or in part,
or any letting or sub-subletting of the Project Facility, or any portion thereof, in violation
of the terms of this [ease.

{13)  An Event of Default shall occur under the Company [.ease or under any
other Permitted Encumbrance.

(16} If any ol the events cnumerated in clauses (4) through (6) of this Section
1001 shall happen to any Guarantor,

(17)  The Company or any Guarantor defaults under or attempts to withdraw,
rerate, cancel or disclaim liability under anv guaranty or indemnity made by such party in .
favor of the Agency. meluding, without limitation, the Environmental Indemnification or
the Guaranty,

(18) 1f the Company fails to maintain the Minimum Employment Requirement
ar any time during the term ol this Lease.

(19)  [Pailure by the Company at any time to keep in full force and eftect the
insurance policies and coverages required by Section 6.3 of this lease.

(200 Any loss or impairment ol the Company’s interest in and to the Project
Facility, or any part thereol.

(1B) Notwithstanding the provisions of Section 10.1{A) hereol'il by reason of force
majeure (a5 hereinafter defined) either party hereto shall be unuble, in whale or in part, Lo carry
out its obligations under this Lease and if such party shall give notice and full particulars of such
{ree majeure event or cause in writing to the other puarty within a reasonable time after the
cccurrence of the event or cause relied upon. the obligations under this Lease of the party giving
such notice, so far as they are affected by such lorce majeure, shall be suspended during the
continuance of the inability to perform. The suspension of such obligations for such period
pursuant (o this subsection (B) shall not be deemed an Event ol Default under this Section 10,1,
Notwithstanding anything to the contrary in this subscetion (R). an event of force majeure shall
not excuse. delay or in any way diminish the obligations of the Company to muke the pavments
required under this Lease. to obtain and continue in full foree and eftect the insurance reguired
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bv Article VT hereof, t provide the indemnity required by Sections 2.2(G), 3.1.3.3, 4 1{F), 6.1,
8.2 and 12.9(C) hereof and to comply with the provisions of Sections 2.2(G), 66,82, 84, 83
and 8.7(C) hercof. The term “force majeure” as used herein shall include acts outside of the
control of the Agency and the Company. including. but not lirmited to. acts of God, strikes,
lockouts or other industrial disturbances, acts of public enemies. insurrections, riots, epidemics,
landslides, lightning, sarthquakes, fire, hurricanes, storns, floods, washouts, droughts, restraint
of government and people, civil disturbances. breakage or aceident to transmission pipes or
canals. and failure ol utilities.

SECTION 10.2 REMEDIES ON DEFATILT.

(A) Whenever any Event of Deluuit shall have occurred and be continuing, the
Agency may, to the extent not prohibited by law, take any one or more of the following remedial
sweps:

(1) declare, by writien notice Lo the Company. to be immediately due and
payable, whereupon the same shall become immediately due and payable, (a) all amounts
pavable pursuant to Section 5.3 hereof, and (b) all other payvments due under this Lease or
any of the other Transaction Documents, inchuding, without limitation, any resulting
Recapture of Benefits under Section | 1.4 of this Lease: or

(2) re-enter and take possession of the Project Facility, enforce or terminate this
[ ease, sell or assign the Agency's interest in the Project Facility, subject to Permitted
Encumbrances, at public or private sale, as a whole or piecemeal, in whole or in part, for
such consideration as mav be deemed appropriate in the circumstances by the Agency,
and haold the Company liable for the amount, if any, by which the aggregate unpaid
amounts due hereunder exceed the Net Proceeds received upon such sale. or manage and
operate the Project Facility, collect all or any rents accruing therefrom. let or relet the
Project Facility or any par thercof For the Agency s own account or the account of the
Company. holding the Company liable for pavments due up to the effective date of such
leaging and [or the dilTerence in the rent and other amounts paid by the sublessee
pursuant to such lease and the rental payments and other amounts payable by the
Company hercunder, cancel or modify leasces. cvict tenants, bring or defend any suits in
connection with the possession of the Project Facility in its own name or in the
Company’s name, make repairs as the Agency deems appropriate, and perform such other
acts in connection with the management, operation or disposition of the Project Facility.
or any poriion thereol. as the Agency, in its discretion, may deem proper; or

(3) terminate this [ ease and/or terminate the Company [ease and/or convey ©
the Company all the Agency s right, title and interest in and to the Project Facility The
convevance of the Agency's right, title and interest in and to the Project Facility shall be
etfected by the execution by the Agency of the Termmation of Lease and/or the
Termination of Company Lease and/or the delivery of the Bill of Sale 10 Company. as
applicable. The Company hereby agrees to pay all expenses and taxes. if any, applicable
to or arising from any such termination and conveyance. The Company hereby waives
delivery und acceptance of such termination and Bill of Sale to Company as a condition
to their validity. and appoints the Agency its true and lawful agent and attomey-in-fact
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(which appointment shall be deemed to be an agency coupled w ith an interest) with full
pawer of substitution to file on its behalf all allidavits. guestionnaires and other
documentation necessary to accomplish the recording or filing ol such documents: or

(4} bring an action for damages. injunction or specific performancs; or

(3) suspend the right o the Company {and its contractors and subcontractors
approved by the Agency as its agents) to act as agent for the Agency in connection with
the Project. including, without limitation, as its agent for the purpose of the sales and use
tax exemption afforded to the Company pursuent to this Lease; or

(6) require the Company to make payments in licu of real property taxes under
the PILOT Agresment in amounts equal 10 the amounts the Company would otherwise be
required to pay if the Company were the owner of the Project Facility (and the Agency
did not hold an interest therein), or

(7) take any other action at law or in equity which may appear necessary ot
desirable to collect any amounts then duc or thereafter Lo become due hereunder and Lo
enforce the obligations, agreements or covenants of the Company under this Lease.

(B}) No action taken pursuant to this Section 10.2 (including repossession of the
Project Facility) shall relieve the Company from its obligations to make all payments required by
this Lease and the other [ransaction Documenis.

SECTION 10.3 REMEDIES CUMULATIVE. Na remedy herein conferred upon
or reserved to the Agency is intended to be exclusive of any other available remedy, but each and
every such remedy shall be cumulative and in addition to every other remedy given under this
Lease or now or hercafter existing at law or in equity. No delay or omission to exercise any right
or power aceruing upon any default shall impair any such right or power or shall be construed to
be o waiver thereof, but any such right and power may be exercised from time to time and as
often as may be deemed expedient. In order to entitle the Agency to cxercise any remedy
reserved to it in this Article X. it shall not be necessary Lo give any notice, otaer than such notice
as may be herein expressly required,

SECTION 10.4 AGREEMENT TO PAY ATTORNEYS® FEES AND EXPENSES.
In the event the Company should defanlt under any of the provisions of this Lease or any other
Transaction Decument and the Agency should retain attorneys or incur other expenses for the
collection of amounts payable hereunder or the enforcement of performance or observance of
any obligations or agreements on the part ol the Company herein contained. lhe Company shall,
on demand theretor, pay to the Agency such fees and expenses (including, without limitation.
attorneys” fees and expenses) so incurred. whether an action is commenced or not.

SECTIOX 11015 NO ADDITIONAL WATVER IMPLIED BY ONE WAIVER. In
the even! any agreement contained herein should be breached by etther party and thereafier such
breach be waived by the other party. such waiver shall be limited to the particular breach so
waived and shall not be deemed to waive any other breach hercunder.
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ARTICLE XI
OPTIONS TO TERMINATE

SECTION 11.1 EARLY TERMINATION OF THE LEASE. The Company shall
have the option to terminate this Lease at any time prior to the termination date specified in
Section 5.2 hereof. by filing with the Agency a certificate signed by an Authorized
Representative of the Company stating the Company's intention to do so pursuant to this Section
11.1 and setting forth the effactive dale of such termination, which effective date shall not be less
than thiety (30) days after the delivery of the certificate to the Agency, The exercise of the
option to lerminate pursuant (o this Section 11.1 shall constitute = “Recapture Event™ (as such
term is defined in Section 114 hereof), The Company shall not, &t any time. assign or transfer
its option to terminate this Lease and purchase the Agency’s interest in the Project Facility as
contained in this Section 11.1 separate and apart from a permitted assignment of this Lease
pursuant to Section 9.1 of this Lease without the prior wrilten consent of the Agency.

SECTION 11.2 OBLIGATION TO TERMINATE TIIE LEASE.

{A)Contemporancously with the termination of this Lease in accordarce with
Section 5.2 or Section 11.1 hereof, the Company shall pay all sums required to be paid t@ the
Agency or any other Person pursuant to this Lease and the other Transaction Documents
(including any applicable Recapture of Benefits). The obligation of the Agency under this
Section 11,2 to convey its interest in the Project Facility to the Company will be subject 1o there
being Event of Default existing hereunder or under any other Transaction Document, and there
being no other event which would. but for the passage of time or the piving of netice, or borh, be
such an Event of Defaull.

(B) The termination of this Lease and the conveyance of the Agency’s right. title
and interest in and to the Project Facility shall be effected by the execution and delivery by the
Agency of (1) the Termination of Company Lease {an anexecuted copy of which is zitached
hereto as Exhibit C). (2) the Bill of Sale to Company (an unexecuted copy of which is attached
hereto as Exhibit D) and (3) the Termination ol Lease (an unexecuted copy of which is attached
hereto as Exhibit ). The Company hereby agrees to pay all expenses and Laxes, i aay,
applicable to or arising from such ermination, including. without limiration, all of the Agency "8
reasonable costs and expenses in conneetion therewith (including reasonable attornevs’ fees and
exXPEenses),

(C'} The Company agrees to prepare the Termination of Company Leasc. the Bill
of Sale to Company anc/or the Termination of Lease, and all schedules thereto, together with all
equalization and assessment Lorms and other necessary documentation, and to forward same to
the Agency al least fifieen (13) days prior to the date that this Lease 1s to be terminared and the
Agency’s interest in the Project Facility or any portion thereof is 1o be conveved to the
Company. I'he Company hereby irrevocably appoints and designates the Agency as its atlorney-
in-fact for the purpose of exccuting. delivering and/or recording such documents and to take such
other and further action as shall be necessary to terminate the Agency's interest in the Project
Facilily
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(D) This Lease shall survive the transfer ol the Project Facility to the Company
pursuant to this Section 11.2 and shall remain in full force and effect until ninctv-one (91 days
after all of the Indebtedness shall have been paid in full. and thereafter the obligations of the
Company shall survive as set forth in Section 12.7 hereof.

() Upon the payment in full of all Indebtedness, and notwithstanding the survival
of certain obligations of the Company as described in Section 12.7 hereof, the Agency shall upon
the request of the Company execute and defiver to the Company such documents as the
Company may reasonably request, in recordable form if so requested, to evidence the
termination and release of all Liens granted to the Agency hercunder.

SECTION 11.3 RESERVED.
SECTION 11.4 RECAPTURE OF AGENCY BENEFITS.

(A) It is understood 'and agreed by the parties to this Lease that the Agency is
entering into this Lease in order Lo provide the Financial Assistance to the Company for the
Project and to accomplish the purposes of the Act. In consideration therefor, the Company
hereby agrees that if there shall occur 2 Recapture Event (as hereinaier defined), then the
Company shall pay to the Agency as areturn of public benefits conferred by the Agency. an
amount as follows (such amount. the “Reeapture of Benefits™):

(1) one hundred per cent (100%) of the Benelits (as defined below) if the
Recapture Fvent occurs on or hefore the sixth (6th) anniversary of the Closing Date:

(2) eighty per cenl (80%) of the Benefits if the Recapture Event oceurs alter the
sixth tﬁ”‘] anniversary of the Closing Date but on or before the seventh (7ih) annivars:rs
of the Closing Date;

(3) sixty per cent (60%) of the Benefits if the Recapture Event occurs after the
seventh (7™ anniversary of the Closing Date but on or before the eighth (8"} anniversary
of the Closing Date;

(4) Loty per cent (+0%) of the Benefits if the Recapture Lvent oceurs after the
eighth (8™ anniversary of the Closing Date but un or before the ninth (9") anniversary ol
the Closing Date;

(3) twenty per cent (20%) of the Benefits if the Recapture Event occurs alter the
ninth (9™} anniversary of the Closing Date but on or before the tenth { 10™) anniversary of
the Closing Date:

(6) ten per cent (10%) of the Benefits if the Recapture Event occurs alter the tenth
(10"} anniversary of the Closing Date but on or before the eleventh (1 1™} anniversary of
the Closing Date: or

(7} zero per cent (0%) ol the Benefits thereatter.

(3) The term “Benetits™ shall mean the Agency's caleulation of. collectively:
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(1} all real estate tax benefits which have accrued o the benefit of the Company
during such time as the Agency held an interest in the Project Facility by reason of such
interest. such tax benefits to be computed by subtrzetirg the payments in lieu of taxes
paid under the PILOT Agreement (through the date that the Project Facility is returned to
the tax rolls as taxable property) from those payments which the Company would have
been required to pay through such date had the Company been the owner of the Project
Facility and the Agency not been involved in the Project and hased on the records of the
Nassau County Tax Assessor and any epplicable village tax assessor. and treating any
negative result as $0; and

(2) all miscellancous benefits derived from the Agency’s participation in the
(ransactions contemplated by this Lease, including, but not limited to, any excmption
from real property transfer taxes, any exemption from mortgage recording taxes and any
exemption from applicable sales and use taxes, provided. however, that the recapture of
the value of any exemption from sales and/or use taxes shall be in the full amount ol any
exemption taken and shall not be subject to the scheduled percentage reduction sct forth
in Subsection (A) above.

(C) For the putposas of this Section 11.4 the term “Recapture Event™ shall mean
the occurrence of any of the following events:

(1) The Company shall have liquidated its operations and/or assets: or

{2) The Company shall have ceased all or substantially all ol'its operations at the
Project Facility (whether by closure or by relocation to another facility either within or
putside of the County); or

(3) The Company shall have transferred all or substantially all of its emplovees
cngaged in the construction, maintenance or operation ol the Project Facility to a location
outside of the County; or

(4) The oceurrence and confinuance of an Event of [Default under this Lease or
any other Transaction Document: or

(5} The Company shall have efMected a substantial change in the scope and nature
of the operations of the Company at the Preject Facility without the prior wrillen consen!
of the Agency; or

(6) The Company shall have sold. leased. subleased. sub-subleased. assigned.
wransferred or otherwise disposed of all or any part of its interest in the Projzct Facility in
violation of this Lease: or

(7) The Company Zils o maintain the Minimum Employment Requirement at
any time during the term of this Lease; or

(8) The Application. or documentation in support ol the Application, contained a
talsc or misleading statemant as to any fact in the Application or omitted any in formation
which. if included. would have rendered eny information in the Application or supporting
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documentation false ur mislcading in any material respect, and such false or misleading
statement or omission was made knowingly by the Company.

Notwithstanding the foregoing, & Recapiure Livent shall not be deemed to have cceurred
if the Recapture Event shall have ansenas a direct, immediate result of (i) a Condemnation by
governmental authority of all or substantially all of the Project Facility or any interest therem, or
(ii) the inability at law of the Company 1o rebuild, repair, restore or replace the Project Facility
atter the occurrence of a casualty to substantially its condition prior to such casualty, which
inability shall have arisen in good faith through no fault on the part of the Company.

(D) The Company covenants and agrees to furnish the Agency with written
notification upon the occurrence of any Recapture Event, which notification shall set forth the
terms of such Recapiure Event.

(E) In the event any payment owing by the Company under this Section 11 .4 shall
not be paid on demand by the Company, such payment shall bear interest from the date of such
demand at the Default Interest Rate until the Company shall have paid such payment in full,
together with such accrued interest to the date of payment, lo the Agency.

ARTICLE XII
MISCELLANEOUS

SECTION 12.1 NOTICES.

(A) All notices, certificates and other communications hereunder shell be in
writing and shall be sulliciently given and shall be deemed given on the earlier of (1) three (3)
Business Days after being sent to the applicable address stated below by registered or certified
mail. return receipt requested, or two (2) Business Days after being sent by nationally recognized
overnight courier service, or (2) the date on which delivery is refused by the addressee, as
evidenced by the affidavit of the Persor who attempted 1o ctfect such delivery.

(13) The wddresses to which notices, certificates and other communications
hereunder shall be delivered are as follows:

IF TO THE COMPANY:

TF TO TIE AGENCY:

Nassau County Industrial Development Agency
1550 Franklin Avenue, Suite 233

Minsola, NY 11301

Altn: Lxecutive Dircctor

WITH A COPY T(x

Phillips Lytle L1.P
1203 Franklin Avenue. Suite 390



Crarden City. NY 1153
Atm: Paul V. O’ Brien. Esg.

(C) The Agency and the Company may, by notice given hereunder, designate any
further or differcnt addresses to which subsequent notices, certificates and other communications
shall be zent.

SECTION 12,2 BINDING EFFECT. This Lease shall inurc to the benefit of the
Agency and the Company and shall be binding upon the Agency, the Company and. as permitted
by this Lease. their respective successors and assigns, but no assigmment shall be effective to
relieve the Company of any of its obligations hereunder unless expressly authorized and
approved in writing by the Agency.

SECTION 12.3 SEVERABILITY. [fany one or more of the covenants or
agreements provided herein on the part of the Agency or the Company to be performed shall, for
any reason, be held or shall, in fact, be inoperative, unenforceable or contrary to law in any
particular case, such circumstance shall nol render the provision in question inoperative or
unenforceable in any other case or circumstance. Further, if ary one or more ol the phrases,
sentences. clauses. paragraphs or sections herein shall be held void, voidable, invalid or
unentorceable by a court of competent jurisdiction, then such covenant or covenants or
agreement or agreements shall be deemed separable from the remaining covenants and
agreements hereol and shall in no way affect the validity of the other provisions of this Lease.

SECTION 12.4 AMENDMENT. This Lease may nol be amended, changed,
modified, altered or terminated. excepr by an instrument in writing signed by the partizs hereto.

SECTION 12.5 EXECUTION OF COUNTERPARTS. This Lease may be
exceuted in several counterparts, cach of which shall be an original and all of which shall
constitute but ome and the same instrument,

SECTION 12.6 APPLICABLE LAW, This Lease shall be governed by and
construed in accordance with the applicable laws of the State. as in effect [rom time Lo time,
without regard to its principles of conflicts of law.

SECTION 12.7 SURVIVAL OF OBLIGATIONS,

{A) The obligations of the Company (o make the payments reguired by Sections
220G 301,33,41,53,534.64HB)L66, 82 B9 R12. 91,93 10.2104, 11.2 and 114 hereof
and to provide the indemnity required by Sections 2.2(G), 3.1, 3.3, 4.1{F), 6.1, 8.2 and 12.5(C)
hereof and its obligations and those of the Company and the Guarantors under the Environmental
Indemnification shall survive the termination ol this Tease, and all such pavments after such
termination shall be made upon demand o7 the panty to whom such paymen: is due

(B) The obl:gations of the Company to the Agency with respect 1o the Unassigned
Rights shall survive the termination or expiration ol this Lease until the expiration of the period
stated in the applicable statute of fimitation during which a claim. cause of action or prosceution
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relating 10 the Unassigned Rights may be brought and the paymentin lull or the satisfaction of
such claim, cause of action or prosseution and the pavment of all expenses and charges incurred
by the Agency. or its officers, members, agents (other than the Company), attorneys. servants or
emplovees. past, present or future, related thereto.

SECTION 12.8 TABLL OF CONTENTS AND SECTION HEADINGS NOT
CONTROLLING. The lable of Contents and the headings ol the several Sections in this Lease
have been prepared [or convenience of reference only and shall not control, atlect the meaning ol
or be taken as an interpretation of any provision of this Lease.

SECTION 12.9 NO RECOURSL; SPECIAL OBLIGATION,

(A) The obligations and agreements of the Agency contained herein and in the
other [ ransaction Documents and any other instrument or document executed in connection
therewith o herewith, and any other instrument or document supplemental thereto or hereto,
shall be deemed the obligations and agreements of the Agency. and not of any member, officer,
agent (other than the Company). servant or employee of the Agency in his individual capaeity,
and the members, oflicers, agents (other than the Company ). servants and employees, past.
present and future, of the Agency shall not be liable personally hergon or thereon or be subject to
any personal lizbility or accountability based upon or in respect hereof or thereof or of any
transaction contemplated hereby or thereby,

{13} The obligations and agreements of the Ageney contained herein and therein
shall not constitute or give nse to an obligation of the State or the County and neither the State
nor the County shall be liable hergon or thereon, and, further, such obligations and agreements
shall not constitute or give rise to a general obligation of the Agency, but rather shall constitute
limited obligations of the Ageney pavable solely from the revenucs of the Agency derived and 10
be derived from the lease, sale or other disposition ol the Agency’s interest in the Project Facility
{except for revenues cerived by the Agency with respect to the Unassigned Rights).

(C) No order or decree of specific performance with respect to any ol the
onligations of the Agency hereunder shall be sought or enforced against the Agency unless (1)
the party seeking such order or decree shall first have requested the Agency in wnting to take the
action sought in such order or decree ol specific performance, and ten (10) business days shall
have elapsed from the date of receipt of such request. and the Agency shall have refused to
comply with such request (or, if compliance therewith would reasonably be expected to take
longer than ten (10} business days. shall have [ailed to institute and diligently pursue action to
cause comphiance with such request within suck ten (10) business day period) or failed
respond within such notice period, (2) if the Agency refuses to comply with such request and the
Agency’'s refusal 1o comply is hased on ils reasonable expectation that it will incur fees and
gxpenses, the party seeking such order or decree shall have placed in an account with the Agency
an amount or undertaking sufficient to cover such fees and expenses. and (3) if the Agency
refuses W0 comply with such request and the Agency's refusal o comply is based on its
reasonadle expectation that it or any of its members, officers, agents (other than the Company ) .
servants or employees. past, present or future. shall be subject to potential liability. the party
seeking such order or decree shall (a) agree to indemnily, defend (with counscl sclected by the
Ageney ) and hold harmless the Agency and its members. officers. agents (other than the
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Company), attorreys, servants and employees, past, present and (uture, against any lability
incurred as a result ol its compliance with suck demand, and (b) if requested by the Agency.
furnish to the Agancy satislactory security to protect the Agency and its members. officers,
agents {other than the Company ), servants and emplovees. past, present and [uture, against all
liability expected to be incurred as a result of compliance with such request.

SECTION 12,10 NET LEASE. The obligation of the Company to make the
payments specified in this Lease shall be ahsolutely net o the Agency without any abatement,
recoupment, diminution, reduction. deduction. counterclaim. sct-off or offsel whatsoever. so that
this Lease shall yield, net, to the Agency, the payments set forth herein.

SECTION 12.11 WAIVER OF JURY TRIAL. THE COMPANY AND THE
AGENCY HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVE
TEFE RIGHT FACH MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY
LITIGATION BASED HEREON. OR ARISING OUT OF, UNDER OR [N CONNECTION
WITH TUHIS LEASE, ANY OTHER TRANSACTION DOCUMENT OR ANY OTHER
DOCUMENT EXECUTED IN CONNECTION WITH THIS LEASE.

SECTION 12,12 PRIOR AGREEMENTS. L'his Lease and the other T'ransaction
Documents shall completely and {ully supersade all other prior understandings or agreements,
written or oral, between the Company and the Agency relating Lo the Project.

SECTION 12.13 SERVICE (OF PROCESS.

(A) The Company represents that it is subject lo service of process in the State of
New York and covenants that it will remain so subject so long as this Lease shall be in effect. IT
for any reason the Company should cease to be so subject to service of process in the State of
New York, the Company hereby designates and appoinis, without power of revocation.
| |. and successor(s) a3 its agent for service of process. and il such agent
shall cease to act or otherwise cease to be subject (e service of process in the State of New York.,
the Secretary of State of the State of New York, as the agents of the Company upon whom may
be served all process. pleadings, notices or other papers which may be served upon the Company
as a result of any of its obligations under this Lease: provided, however. that the serving of such
process, pleadings, notices or other papers shall not constitute a condition to the Company's
obligations hereunder.

iB) The Company irrevocably and unconditionally (a) agrees thal any suit, action
or other legal proceeding arising out of this Lease or the other Transaction Documents may be
brought in the counts of record of the State of New York in Nassau County or the counts of the
United States. Eastern District of New York; (b) consents to the jurisdiction ol each such court in
anv such suit. action or proceeding; and (¢) waives any objection which it may have to the laving
of venue of arv such suil. action or proceeding in any of such courts. For such time as this Lease
is in effect, the Company's agents designated above shall aceept and acknowledge in the
Company's behalf service of any and all process in any such suit, action or proceeding brought in
any such courl. The Company agrees and consents that any such service of process upon such
agents and written notice of such service to the Company in the manner set forth in Seetion 12.1
hereof shall be taken and held to be valid personal service upon the Company whether or not the
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Company shall then be doing, or al any time shall have done, business within the State of New
York and that any such service of process shall be of the same force and validity as if service
were made upon the Company according to the laws poverning the validity and requirements ol
such service in the State of New York, and watves all claim ol error by reason ol any such
service. Such agents shell not have anv power or authority to enter into any appearance or to file
any pleadings in connection with any suit. action or other legal proceedings against the Company
or to conduct the defense of any such suit. action or any other legal proceeding except as
expressly authorized by the Company.

SECTION 12.14 THIRD PARTY BENEFICIARIES. Nothing herein is intended (o
be for, or to inure 1o, the benefit of any Person other than the parties hereto.

SECTION 12.15 NON-DISCRIMINATION.

(A) At all times during the term of this Lease, the Company shall not discriminate
against any cmplovee or applicant for employment because of race, color, religion, age, gender,
sexual orientation. national ongin, marital status, military status, disability, familial status or
other characteristic or criteria protected by Applicable Law, 'The Company shall use reasonable
efforts to ensure that employees and applicants for employment with any tenant, subtenant,
occupant or uscr of the Project Facility, or any part thereof, or any contractor or subcontractor
with respect o the Project Facility, are treated without regard to their race. color, ethnicity.
religion, creed, age, pender, sexual orientation, national origin, marital status, military starus,
disability. familial status or other characteristic or criteria protected by Applicable Law. As used
herein. the term “treated” shall mean and include, without limitation, the lollowing: recruited,
whether by advertising or other means; compensated, whether in the form of rates of pay or other
forms ol compensation; selected for training. including apprenticeship: promoted: upgraded:
downgraded: demoted; transferred; laid off: and terminated.

(B) The Company shall, in all solicitations or advertisements for emplovees
placed by or on behalf ol the Company, state that all qualilied applicants will be considered lor
employment without regard o race, color. ethnicity, religion, creed. age, gender, sexual
omentation, national origin, marital status, military stamus, disability, familial status or other
characteristic or eriteria protected by Applicable Law.

(C) The Company shall furnish to the Agency all information required by the
Agency pursuant to this Section 12,15 and will cooperate with the Agency for the purposes of
investigation to ascertain compliance with this Section 1215,

SECTION 12.16 DATL OF LEASE, The date of this Lease shall be tor reference
purposes only and shall not be construed to imply that this Tease was executed on the date first
above written. This Lease was executed and delivered on | __1,2016.

SECTION 1217 RECORDING AND FILING. This Lease or a memorandum
hereof shall be recorded by the Company in the appropriate oftice of the Clerk of the County. or
in such other office as may at the time be provided by law as the proper place for the recordation
thereot.

i)



SECTION 12,18 SUBORDINATION. This Lease and all of the Transaction
Documents, except for the PILOT Agreement, the PIT.OT Mortgage, the Agency's rights under
Section 11.4 of this Lease and the Agency's rights with respect to the Unassigned Rights under
this Lease, shall be subject and subordinate to the licn and the terms and conditions of the Bank
Mortgage. including all amounts advanced thercunder and all renewals, modifications and
replacements thereof. 1'he Bank Mortgage (including all amounts advanced thereunder and all
renewals, modifications and replacements thereof) shall be subject and subordinate to the PILO'|
Agreement, the PILOT Mortgage, the Agency's rights under Section 11.4 of this Lease and the
Agercy's rights with respect 1o the Unassigned Rights under this Lease. This Lease, except with
regard to the Agency’s Unassigned Rights, is subject and subordinate to the lien of the PILOT
Mortgape.

SECTION 12,19, SPECIAL BANK PROVISIONS, (A) The Company herchy
directs the Agency to give and the Agency hereby agrees to give the Bank notice, in the manner
set forth in Section 12.] of this Lease, of any default by the Company under this Lease
{including, without lmitation, any Recapture Event) or under the P1LOT Agreement which the
Agency 1s requited to give to the Company pursuant to the terms of this Lease or the PILOT
Agreement. and the Bank shall have the right (but not the obligation) to cure such default within
the time period. if any. provided for such cure to be carried out by the Company pursuant to the
terms of this Lease or the PILOT Agreement, as the case may be. The Agency shall accept such
cure by the Bank as if such cure were performed by the Companyv. The Company acknowledges
and agrees that the Agency may accept such cure Hy the Bank and waives any claims it may have
against the Agency based upon, arising from or in connection with this Subsection (A ).

(B)  The Apency and the Company agree that the Bank may exercise the Company’s
option to terminate this [.ease in accordance with Section 11.1 of this Lease, whether in the name
of the Company or the Bank, subject to compliance with the provisions of Article X1 of this
Lease, I the Bank shall exercisc such option o erminate in accordance with the terms of
Amicle Xl of this Lease, the Agency agrees to perform its obligations under such Article X] at
the dircetion and for the benefit of the Bank. The Company waives any claims it may have
azainst the Agency based upon, arising from or in connection with Article X1 of this Lease,

[TIE REMAINDER OF THIS PAGE IS INTENTIONAT LY LEFT BLANK]
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IN WITNESS WHERFOF, the Agency and the Company have caused this Lease to be
exccuted i their respective names by their respective duly authorized officers, all as of the day
and year first above written.

NASSAL COUNTY INDUSTRIAT
DEVELOPMENT AGENCY

By:
Toseph I. Kearney
Executive Director
L ]
B




STATE OF NEW YORK )

] 85
COUNTY OF NASSAL ]
Onthe  davof , 2016, before me. the undersigned. a notary public inand for

said state, personally appeared Joseph J. Kearney. personally known to me or proved to me on
the basis of satsfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in s capacity, and that by his
signature on the instrument. the individual, or the person upon behalt of which the mndividual
acted, exccuted the instrument.

Notary Public

STATE OF KEW YORK )
1
COUNTY OF NASSAU )
On the day of . 2016, before me. the undersigned, a notary public in and for
said state, personally appeared , personally known o me or proved 1o

me on the basis of satisfactory evidence to be the individual whose name is subscribed Lo the
within instrument and acknowledged 1o me that he executed the same in his capacity. and that by
his signature on the instrwment, the individual, or the person upon behalf of which the individual
acted, exscuted the instrument.

Notary Public



EXHIBIT A
DESCRIPTION OF TIIE LAND




CXHIBIT B

DESCRIPTION OF THE CQUIPMENT

Adl equipment. fixtures, machines, building materials and items of personal property and
all appurtenances (AA) acquired, constructad and’or intendec to be installed and/or to be acquired,
construeted or installed in connection with the acquisition. construction, installation and
equipping of the 2016 Project (the “Project”) of the Nassau County Industrial
Development Agency (the “Agency™) lacated on the real property described on Exhibit A hereto
(the “Land™). said Project to be acquired, constructed and installed [ | (the
“Company™) as agent of the Agency ' pursuant 1o a sublease agreement dated as of | ;
2016 (the “Sublease Agreement™) by and hetween the Agency and the Company and (3) now or
hereafier attached to. contained in or used in connection with the Land or placed on any part
thereal, though not attached thereto, including but not limited to the following:

(1} Pipes, screens. fixtures, heating, lighting, plumbing, ventilation, air conditioning,
compacting and elevator plants, call systems, sloves, ranges, refrigerators and other lunch room
tacilities, rugs, movable partitions, cleaning equipment. maintenance equipment, shelving,
flagpoles, signs, waste containers, outdoor benchzs, drapes, blinds and accessories, sprinkler
svstems and other [ire prevention and extinguishing apparatus and materials, motors and
machinery; and

{2) Together with any and all products ol any of the above, all substitutions.
replacements, additions or accessions therefor and any and all cash proceeds or non-cash
proceeds realized from the sale. transter or conversion of any of the above.



EXHIBIT C
FORM OF TERMINATION OF COMPANY LEASE

WHERFAS, | | (the "Comaany™), as landlord, and the Nassau County
Industrial Development Agency (the “Agency™), as tenant, entered into a company lease
agreement dated as of | | 1. 2016 (the "Company Lease Agreement™) pursuant (o which,
among other things. the Agency leased the Project Facility {as defined in the Company Lease
Agresment) from the Company; and

WHEREAS, pursuant to the Company Lease Agreement, the Company and the Agency
agreed that the Company Lease Agreement would terminate on the earlier 1o oceur of (1)
December 31, | | (the “Stated Expiration Date™) or (2) any earlier date the Company Lease
Agreement would terminate pursuant to the terms thereof’ and

WHEREAS, the Company and the Agency now desires to evidence the termination of the
Company Lease Apreement:

NOW, THEREFORE. it is hereby agreed that the Compary Lease Agreement has
rerminated as of the dated date kereof; provided. however, that, (i) as provided in the Company
Lease Agreement, certain obligations of the Company shall survive the termination of the
Company Lease Agreement, and the execution of'this termivation of company lcase agreement
by the Agency is not intended. and shall not be construed. as a waiver or alteration by the
Agency or the Company of the provisions thereof that expressly survive such termination, and
(it} in the event the Company Lease Agreement 15 being terminated pursuant to Article X or X1
of the l.ease Agreement, the Company shall pay to the Agency on the date hereof all fees and
expenses of the Agency set forth in the Company Lease Apreement, in the Lease and in the other
Transaction Documents.

IN WITNESS WHEREOF, the Company and the Ageney have signed this termination of
company lease agreement and caused same to be dated as ol the _ day of 5

| ]

By:

Authornzed Officer

NASSAU COUNTY INDUSTRIAL
DEVELOPMENT AGENCY

By:

Authorized DHYicer



STATE OF

) oss.
COUNTY OOF ]

Onthe  dayof . in the vear . before me, the undersigned,
a notary pubhic in and for said state, personally appeared
personally known to me or proved to me on the basis of satisfactory evidence (o be the
individual(s) whose name(s) 15 (are ] subscribed to the within instrument and acknowledged to
me that he/she/they execuled the same in his‘her/Their capacity(iss), and that by histher/their
signatures) on the instrument, the individual(s). or the person upon behall of which the
mdividual(s) acted, exceuted the instrument.

Notary Public

STATE OF )
} 88
COUNTY OF )
Onthe  dayaof , in the year » before me, the undersigned.

a notary public 1n and for said state. personally appeared :
personally known to me or proved to me on the basis of satisfactory evidence o be the
individualis) whosc name(s) is (are) subscribed to the within insirument and acknowledged to
me that he‘she/they executed the samie in his‘her/their capacity(ies), and that by his‘her/their
signatures) on the instrument, the individual(s), or the person upon behalf of which the
individualis) acted. executed the instrument.

Natary Public



EXHIBIT D
FORM OF BILL OF SALE TO COMPANY

NASSAU COUNTY INDUSTRIAL DEVELOPMENT AGENCY. a public benelit
corporation ol the State of New York having an office for the transaction of business located at
1330 Franklin Avenue, Suite 235, Mineola, NY 11301 (the “Grantor™), for the censideration of
One Dollar (5 1.00), cash in hand paid, and other good and valuable consideration received by
the Grantor from | _ |, having an office for the transaction of business
ar | ] (the “Grantee™), the receipt of which is hereby acknowledged by the
Grantor, hereby sells, transfers and delivers urto the Grantee. and its successors and assigns, any
and all of Grantor’s right. tile and interest, if any. in and to those materials. machinery.
equ:pment. lixtures or turnishings which are deseribed in Exhibit B attached hereto (the
“Equipment™) now owned or hereafier acquired by the Grantor, which Equipment is located or
intended to be located on a parcel ol land (the “Land™) located at | I3
which Land is more particularly described on Lixhibit A attached hereto.

TO HAVE AND TO HOLD the same unto the (rantee. and its successors and assigns,
forever.

THE GRANTOR MAKLES NO WARRANTY, EITHER EXPRESS OR IMPLICD. AS
T'O THE CONDITION, TITLE. DESIGN, OPERATION, MERCHANTABILITY OR FITNESS
OF THE LQUIPMENT OR ANY PART THEREOF OR AS TO THE SUITABILITY OF THE
EQUIPMENT OR ANY PART THEREOF FOR THE GRANTEE'S PURPOSES OR NEEDS.
THE GRANTEE SITALL ACCEPT TITLE TO THE FQUIPMENT “AS IS”, WITHOUT
RECOURSE OF ANY NATURE AGAINST THE GRANTOR FOR ANY CONDITION NOW
OR HEREAFIER EXISTING. NO WARRANTY OF FITNESS FOR A PARTICULAR
PURPOSE OR MERCHANTABILITY IS MADL. IN THE EVENT OF ANY DEFECT OR
DEFICTENCY OF ANY NATURE, WHETHER PATENT OR LATENT, TIE GRANTOR
SHALL HAVE NO RESPONSIBILITY OR LIABILITY WITH RESPECT THERETO.

IN WITNLSS WHEREOF, the Grantor has caused this bill of sale to be executed in iis
name by the officer described below on the date indicated beneath the signature ol such officer
and dated as ol the day of the dav of <20

NASSAUCOUNTY INDUSTRIAL
DEVELOPMENT AGENCY

BY:



STATE OF NEW YORK

COUNTY OF

Onthe _ day of __ yimtheyear | before me, the undersigned.
a notary public in and for said state. personally appeared
personally known to me or proved o me on ke basis ol satisfactory evidence 1o be the
individuals) whose name(s) is (are) susseribed to the within instrument and acknowledged to me
that he/she/they executed the same m histher/their capacity(ies), and that by his'her'their
signatures) on the instrument, the individuals), or the person upon behall ol which the
individuals) acted, executed the instrument.

Notary Public



EXHIBIT A

DESCRIPTION OF THE LAND




EXIIBIT B

DESCRIPTION OF THE EQUIPMENT

All equipment, fixtres, machines, building materials and items of personal property and
all appurtenances (A ) acquiresd, constructed and/or intended to be installed and/or 10 be acquired.
constructed or mstalled in connection with the acquisition, construction, installation and
equipping of the 2016 | | Project (the “Project”} ol the Nassau County Industrial
Development Agency (the “Agency™) located un the real property described on Exhibit A hereto
{the “Land™), said Project to be acquired. constructed and installed hy | | (the
“Company ™) as agent of the Ageney pursuant to a sublease agreement dated as of | 13
2016 (the “Sublease Agreement™) by and between the Agency and the Company and (B) now or
hereafter attached Lo, contained in or used in connection with the Land or placed on any part
thereof. though not attached thereto, including but not limited w the following:

(1) Pipes, screens, fixtures, heating, lighting, plumbing, ventilation, air conditioning,
compacting and elevator planis, call svstems, stoves. ranges, refrigerators and other lunch room
facilitics, rugs. movable partittons, cleaning equipment, maintenance equipment, shelving,
flagpoles, signs, waste containers. outdoor benches, drapes, blinds and accessorics, sprinkler
svstems and other fire prevention and extinguishing apparatus and matenials, motors and
machinery; and

(2) Together with any and all products of any of the above, all substitutions.
replacements, additions or aceessions therefor and ny and all cash proceeds or non-cash
proceeds realized rom the sale, transter or conversion of any of the above.



EXHIBITE

FORM OF SALES TAX AGENCY AGREEMENT

Soe Attached




EXHIBIT F
TERMINATION OF SUBLEASE AGREEMENT

WHEREAS,[ | (the “Company™), as subtenant. and the Nassau
County Industrial Development Agency (the “Agency™), as sublandlord, entered into a sublease
agreement dated asof | ] 1, 2016 (the “Lease Agreement™) pursuant to which, among
other things, the Agency subleased the Project I'acility (as defined in the Lease Agreement) to
the Company; and

WHEREAS. pursuant to the [ease Agreement, the Company and the Agency agreed that
the Lease Agreement would terminate on the earlier to occur of (1) December 31, | or{2)
the date the Lease Agreement would terminate pursuant to Article X or Article XT of the Lease
Agreement: and

WITEREAS, the Company and the Agency now desires to evidence the termination of the
Lease Agreement;

NOW, THEREFORE, 1t is hereby agreed that the Lease Agpreement has terminated as of
the dated date hereol’, provided, however, that, as provided in Section 12.7 ol the Lease
Agreement, certain obligations of the Company shall survive the termination of the Lease
Agreement, and the execution of this terin:nation ol lease agreemant by the Agency is not
intended, and shall not be construed, as'a waiver or alteration by the Agency or the Company of
the provisions of Sections |1.4 and 12.7 of the Lease Apreement.

IN WITNESS WHEREOF, the Company and the Ageney have signed this termination of
lease agreement and caused same to be dated as of the  day of

[y

Authorized Oflhcer

MNASSATIT COUNTY INDUSTRIAL
DEVELOPMENT AGENCY

Bw:

Authorized Officer



STATE OF ]

COUNTY OF h

O the day of .in the vear . betore me, the undersigned,
a notary puhllc in and for said state, personally appeared
personally known to me or prov ed to me on the basis ol satisfactory evidence 10 he the
individual(s) whose name(s) is (are) subscribed to the within m:em.menl and acknowledged to
me that he’she/they executed tae same in his'her’their capacity{ies). and that by his‘her/their
signatures) on the instrument. the individual(s), or the person upﬂn bekalf of which the
mdividual{s) acted. executed the instrument,

MNotary Public

STATE OF
85.:

— e S

COUNTY OF

On the day of . in the year . before me, the undersigned.
a notary pmllc in and for said state, persanally appeared
personally known to me or proved Lo me on the basis of satisfactory evidence to be the
individual(s) whose name(s) 1s (are} subscribed to the within instrument and acknowledged to
me that he’'she/they exccuted the same in his‘her/their capacity(ies). and that by his‘her/their
signatures) on the instrument, the individual(s), or the person upon behalf of which the
individual(s) acted, executed the instrument,

Notary Public



LXHIBIT G
FORMS OF ANNUAL
EMPLOYMENT REPORT

EMPLOYMENT PLAN STATUS REPORT

COMPANY NAML:

ADDRISS:

TYPL Ol BUSINESS:

CONTACT PERSON:

ILLEPHONE NUMBER:

Number Filled
Community Job Training
Number of Number Services Division Partnership Act
Uccupation New Jobs Listed Applicanis eligible persons

Ij‘n;-m of then current Annual Monitoring Questionnaire to be attached

: With local Jobs Service Division and local service delivery office created
pursuant tir the Job Training Partniership Act.

G-1



EXHIBITH

COPY OF PILOT AGREEMENT

See Attached

G2




EXHIBIT E

See Attached






LXHIBIT B-2

NASSAU COUNTY INDUSTRIAL DEVELOPMENT AGENCY,

AND

PROJECT AGREEMENT

DATED ASOF .20




PROJECT AGREEMENT

THIS PROJECT AGREEMENT (hereinafier, the “Project Agreement™), is made as of the
[ ] day of [ ], 20 . by and between the NASSAU COUNTY INDUSTRIAL
DEVELOPMENT AGENCY, , a corporate governmental agency constituting a body corporate
and politic and a public benefit corporation of the State of New York, having an office at One

West Street, Minecola, NY 11501 (the “Agency”), and | ], a [limited hability
company/corporation] formed and validly existing under the laws of the State of New York with
offices at [ ] (the “Company™).

WITNESSETH:

WHEREAS, the Agency is authornized and empowered by the provisions of Chapter
1030 of the 1969 Laws of New York, constituting Title | of Article [8-A of the General
Municipal Law, Chapter 24 of the Consolidated Laws of New York, as amended (the “Enabling
Act™) and Chapter 674 of the 1975 Laws of New York, as amended, constituting Section 922 of
said General Municipal Law (said Chapter and the Enabling Act, as in effect as of the Closing
Date (as hereinafter defined). being hereinafter collectively referred to as the “Act™) to promote,
develop, encourage and assist in the acquiring, constructing, reconstructing, Improving,
maintaining, equipping and furmshing of industrial, manufacturing., warchousing, commercial,
research and recreation facilities, among others. for the purpose of promoting, attracting and
developing economically sound commerce and industry to advance the job opportunities, health,
general prosperity and economic welfare of the people of the State of New York, to improve
their prosperity and standard of living, and to prevent uncmployment and economic
deterioration; and

WIEREAS, to accomplish its stated purposes, the Agency 1s authornized and empowered
under the Act to acquire, construct, reconstruct and install one or more “projects™ (as defined in
the Act), or to cause said projects to be acquired, constructed, reconstructed and installed and to
convey said projects or to lease said projects with the obligation to purchase: and

WHEREAS, the Company has submitted an application (the “Application™) to the
Agency requesting the Agency's assistance with respect to a certamn project (the “Project”)
consisting of: [ ]; and

WHERLEAS, by resolution adopted by the members of the Agency on , 2019 (the
“Preliminary Inducement Resolution™), the Agency, following a review of the Application a,
determined to take prelirmnary action toward the acquisition and straight leasing of the Project
for the Company and made a determination to proceed with the Project; and

WIIEREAS, the Executive Director of the Agency (A) caused notice ol a public hearing of
the Agency pursuant to Section 859-a of the Act (the “Public Hearing”™) to hear all persons interested
n the Project and the Financial Assistance contemplated by the Agency with respect to the Project, to
be mailed on . 2019 to the chief executive officer of Nassau County, New York and of

1



cach other affected tax junsdiction within which the Project Facility is or is to be located; (B) caused

notice of the Public Hearing to be published on , 2019 in the Nassau edition of Newsday, a
newspaper of gencral circulation available to residents of the County of Nassau, New York; (C)
caused the Public Hearnng to be conducted on 2019, at 10:00 am., local time, at

. Nassau County, New York; and (D) cauch a report of the Public [learing (the
“Report™) to be | pn::pdred which fairly summarizes the views presented at the Public Hearing and
distributed the Report to the members of the Agency; and

WHERLAS, in accordance with Section 874(4) of the Act. (A) the Executive Director of
the Agency caused notice of a meeting of the Agency (the “IDA Meeting™) with respect to the
proposed deviation from the Agency’s uniform tax exemption policy and guidelines to be mailed
on , 2019 to the chiel executive officer of each affected tax jurisdiction; and (B) the
members of the Agency conducted the DA Meeting on , 2019 and reviewed any
written comments or correspondence regarding the proposed deviation from the Agency’s
uniform tax exemption policy and approved the proposed deviation; and

WHEREAS, pursuant to Article ¥ of the Environmental Conservation Law, Chapter 43-B
of the Consolidated Laws of New York, as amended (the “SEQR Act”), and the regulations
adopted pursuant thereto by the Department of Environmental Conservation of the State of New
York (the “Regulations,” and collectively with the SEQR Act, “SEQRA™), the appropriate
personnel of the Agency reviewed the environmental assessment form and other matenals
submitted by the Company and made any necessary comments to the members of the Agency,
and by resolution of the members of the Agency adopted on , 2019, the Apency
decided to conduct an uncoordinated review of the Project and determined that the Project will
not have a significant adverse environmental impact and that an environmental impact statement
will not be prepared; and

WIIEREAS, by resolution adopted by the members of the Ageney on , 2019
(the "Authorizing Resolution™), the Agency, following a review of the Report, dcturmlncd to
proceed with the Project. to grant the Financial Assistance and to enter into the “straight lease
transaction™ (as such quoted term 1s defined in the Act) contemplated by this Project Agreement
and the other Transaction Documents (as hereinafter defined); and

WIHEREAS. by its Resolution, the Agency approved certain financial assistance for the
benefit of the Company in connection with the Project certain benefits, exemptions and other
financial assistance consisting of? (a) an exemption from all New York State and local sales and
use tax for purchases and rentals related to the Project with respect to the qualifying personal
property included in or incorporated into the Facility or used in the acquisition, construction or
equipping of the Facility, (b) a partial exemption from mortgage recording tax(by rcason of
Section 874 of the General Municipal Law; provided, however, such section does not exempt
the additional mortgage recording tax imposed on real propertv located within a
transportation district pursuant to Sections 253(2)(a) of the Tax Law) with respect to the
Lender Mortgage, if any and the PILOT Mortgage, and (¢) a partial abatement from real property
taxes conlerred through a certain payment in licu of tax agreement, between the Agency and the
Company (the “PILOT Agreement”) requiring the Company to make payments-in-lieu-of-taxes,
as more particularly set forth therein ("PILOT Payments™) for the benefit of each municipality
and school district having taxing jurisdiction over the Project (collectively, the sales and use tax

2



exemption benefit, the mortgage recording tax exemption benefit, and the partial abatement from
real property laxes benefit, are hercinafter collectively referred to as the “Financial Assistance™);
and

WHEREAS, pursuant to and in accordance with Sections 859-a and 874 of the Act, the
Agency requires, as a condition and as an inducement for it to provide any Financial Assistance,
that the Company enter into this Project Agreement for the purposes of, among other things, to
covern administration of and provide assurances with respect to the provision and recapture of
said Financial Assistance upon the terms herein set forth; and

WHEREAS, this Project Agreement scts forth the terms and conditions under which
Financial Assistance shall be provided to the Company; and

WHEREAS, no agency appointment in favor of the Company or any subagent thereof,
nor any amount of Financial Assistance shall be provided to the Company by the Agency prior to
the effective date of this Project Agreement; and

WHEREAS, the members of the Agency have determined that (A) the granting of the
Financial Assistance by the Apency to the Company is necessary to induce the Company to
proceed with the Project, and (B) there is a likelihood that the Project would not be undertaken
but for the granting of the Financial Assistance by the Agency to the Company: and

WHEREAS, pursuant to a certain Payment in Lieu of Taxes Agreement of even date
herewith. the Company has agreed to make certain payments in lieu of real property taxes with
respect to the Premises, and such obligation is secured by a Mortgage and Assignment of Leases
and Rents of even date herewith (the "PILOT Mortgage™) from the Company and the Agency, as
mortgagor, to the County of Nassau, as mortgagee (the “PILOT Mortgagee™), pursuant to which
the Agency and the Company grant a first lien mortgage on the Premuses to the PILOT
Mortgagee: and

NOW THEREFORE, in consideration of the covenants herein contained and other good
and valuable consideration the receipt and sufficiency of which are hereby acknowledged, it is
mutually agreed as follows:

ARTICLE L.
DEFINITIONS

Section 1.1 Definitions of Terms. The words and terms as used in this Project
shall have the same meanings as used in Schedule A attached hereto and made a part hereof,
unless the context or use indicates another or different meaning or intent.

ARTICLE IL
REPRESENTATIONS AND COVENANTS

Section 2.1 Representations and Covenants of the Company. The Company
makes the following representations and covenants in order to induce the Agency to proceed
with the Project/Facility:

Tad



(a) The Company is a [limited liability company/corporation] lformed, validly
existing and in good standing under the laws of the State of New York, has the authority to enter
mto this Project Agreement, and has duly authorized the execution and delivery of this Project
Agreement.

(b)  Neither the execution and delivery ol this Project Agreement, the
consummation of the transactions contemplated hereby nor the fulfillment of or compliance with
the provisions of this Project Agreement will conflict with or result in a breach of any of the
terms, conditions or provisions of any restriction or any agreement or instrument to which the
Company 18 a party or by which it is bound, or will constitute a default under any of the
foregmng, or result in the creation or imposition of any lien of any nature upon any of the
property of the Company under the terms of any such instrument or agreement.

(c) The Facility and the operation thereol will conform with all applicable zoning,
planning. and building laws and regulations of governmental authorities having jurisdiction over
the Facility. and the Company shall defend. indemnify and hold the Agency harmless from any
liability or expenses resulting from any failure by the Company to comply with the provisions of
this subsection (c).

(dy  There is no action, suit, proceeding, ingquiry or investigation, at law or in
equity, before or by any court, public board or body pending or, to the knowledge of the
Company, threatened against or affecting the Company, to which the Company is a party, and in
which an adverse result would in any way diminish or adversely impact on the Company's ability
to fulfill its obligations under this Project Agreement.

(e) I'he Company covenants that the Facility will comply in all respects with all
environmental laws and regulations, and, except in compliance with environmental laws and
regulations, (i) that no pollutants, contaminants, solid wastes. or toxic or hazardous substances
will be stored, treated, generated, disposed of, or allowed to exist on the Facility except in
compliance with all material applicable laws, (11} that the Company will take all reasonable and
prudent steps to prevent an unlawlul release of hazardous substances onto the Facility or onto
any other property, (1) that no asbestos will be incorporated into or disposed of on the Facility,
(1v) that no underground storage tanks will be located on the Facility, and (v) that no
vestigation, order, agreement, notice, dermand or settlement with respect to any of the above is
threatened, anticipated, or in existence. The Company upon receiving any information or notice
contrary to the representations contained in this Section shall immediately notify the Agency in
writing with full details regarding the same. The Company hereby releases the Agency from
liability with respect to, and agrees to defend. indemnify, and hold harmless the Agency. its
executive director, dircctors. members, officers, employees, agents (other than the Company),
representatives, successors, and assigns from and against any and all claims, demands, damages,
costs, orders, habihities, penalties, and expenses (including reasonable attomeys' fees) related in
any way to any violation of the covenants or failure to be accurate of the representations
contained in this Scetion. In the event the Agency in its reasonable discretion deems it necessary
to pertorm due diligence with respect to any of the above. or to have an environmental audit
performed with respect to the Facility, the Company agrees to pay the expenses of same to the
Agency upon demand.



() Any personal property dcquired by the Company in the name of the Agency
shall be located in Nassau County, cxcept for temporary periods during ordinary use.

(g) The Company hereby represents to the Agency that facilities and property that
are primarily used in making retail sales of goods and services to customers who personally visit
the Facility will not constitute more than one-third {1/3) of the total costs of the Facility, except
in accordance with New York General Mumicipal Law (the "GML™) Secction 862.

(h) The Company acknowledges and agrees that, except to the extent of bond
proceeds (to the extent bonds are issued by the Agency with respect to the Project), the Agency
shall not be liable, either dircctly or indirectly or contingently, upon any such contract,
agreement, invoice, bill or purchase order in any manner and to any extent whatsoever (including
payment or performance obligations), and the Company shall be the sole party liable thereunder.

(i) The Company covenants and agrees that at all times, it will (i) maintain its
existence and not dissolve, (1) continue to be a [corporation/limited liability company] subject to
service of process in the State and either organized under the laws of the State, or organized
under the laws of any other state of the United States and duly qualified to do business in the
State, (iti) not liquidate, wind-up or dissolve or otherwise sell. assign, or dispose ol all or
substantially all of its property, business or assets. This Project Agreement may not be assigned
in whole or part without the prior written consent of the Agency.

() The Company confirms and acknowledges under the penalty of perjury that as
of the date hereof, the Company, as owner, occupant, or operator of the Project receiving
Financial Assistance from the Agency in connection with the Project, is in substantial
compliance with all applicable local, state and federal tax, worker protection and environmental
laws, rules and regulations. The Company agrees that it will, throughout the term of this Project
Agreement, promptly comply in all material respects with all statutes, codes. laws. acts,
ordinances, orders, judgments, decrees, injunctions, rules, regulations, permits. licenses,
authorizations, directions and requirements of all federal, state, county, municipal and other
vovernments, departments, commissions, boards, companies or associations insuring the
premises, courts, authorities, officials and officers, foreseen or unforeseen, ordinary or
extraordinary, which now or at any time hereafter may be applicable to the Facility or any part
thereof, or to any use, manner of use or condition of the Facility or any part thereof.
Notwithstanding the foregoing, the Company may in good faith contest the validity of the
applicability of any requirement of the nature referred to in this Section 2.1. In such event, the
Company, with the prior written consent of the Agency (which shall not be unreasonably
conditioned, delayed or withheld) may fail to comply with the requirement or requirements so
contested during the period of such contest and any appeal therefrom unless the Agency shall
notify the Company that it must comply with such requirement or requirements.

(k) The Project will not have a “significant adverse environmental impact” (as
such term is used in SEQRA) and the Company hercby covenants to comply with all mitigating
measures, requirements and conditions enumerated or referenced in the resolution adopted by the
Agency on under SEQRA applicable to the acquisition, construction, renovation,
installation, equipping and operation of the Project Facility contemplated by Section 4.1 of this
Project Agreement and in any other approvals issued by any other Governmental Authority with
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respect to the Project Facility, No material changes with respect to any aspect of the Projeet
have arisen from the date of the adoption of such resolution which would cause the
determinations contained therein to be untrue.

(1) The Company is not a Prohibited Person, no Guarantor is a Prohibited Person.
no Affiliate of the Company or any Guarantor is a Prohibited Person and no member, manager,
director or shareholder of the Company or any Guarantor, as applicable, is a Prohibited Person.

(m)  Neither this Project Agreement nor any other Transaction Document nor any
other document, certificate, agreement or instrument furnished to the Apency by or on behalt of
the Company or any Guarantor contains any untrue statement of a material fact or omits Lo state
a material fact necessary in order to make the statements contained herein and therein not
misleading.

(n) No funds of the Agency shall be used in connection with the transactions
contemplated by this Project Agreement for the purpose of preventing the establishment of an
industrial or manufacturing plant or for the purpose of advertising or promotional materials
which depict elected or appointed government officials in either print or electronic media, nor
shall any funds of the Agency be given hereunder to any group or orgamzation which is
attempting to prevent the establishment of an industrial or manufacturing plant within the State.

(1) The Company is, and shall at all times during the term of this Project
Agreement, continue to be managed and owned solely by . . (the “Tmtial
Owner"); provided, however, that the Initial Owner may transfer all or any part of their interests
in the Company to members of the respective immediate families (or trusts for the benefit or
such immediate family members), and upon the Agency’s written consent only, up to 49%,
ownership interest to unrelated parties, provided that no transfers permitted hereunder shall result
in a change in the day-to-day control of the management and operations of the Company..

(p) The Company shall mamtain the Mimmmum Employment Requirement
pursuant to the Lease

(q) The Project Facility 1s located entirely within the boundaries of the
. Nassau County, New York, is not located in whole or in part within the

boundaries of any incorporated village, and is located only within the Schools District.
(r) The total cost of the Project is at least % 0.
(s) Neither the Company, nor any Guarantor, nor any Affiliate of the Company or

any Guarantor has employed or retained any appointed or elected governmental official to solicit
or secure the Agency’s undertaking of the Project or its agreement to enter into this Project
Agreement or any other Transaction Document upon an agreement of understanding for a
commission or percentage, brokerage or contingent fee.

ARTICLE IIL
GENERAL
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Section 3.1 Purpose of Project. The purpose of the Financial Assistance with
respect to the Project is to promote, develop, encourage and assist in the acquiring, constructing,
reconstructing, improving, maintaining, equipping and furnishing of the Facility to advance job
opportunities, health, general prospenity and economic welfare of the people of Nassau County,
New York, and to specifically promote the investment commitment, employment commitment,
and other commitments of the Company contained herein and in the Company's Application.

ARTICLE IV.
FINANCIAL ASSISTANCE AND RECAPTURE OF BENEFITS

Section 4.1 In accordance with the Resolution and the Cost-Benefit Analysis (or
such other equivalent document or report, as determined by the Agency) (the “CBA™), attached
hereto as Exhibit A, disclosed by the Agency at its public hearing for the Project (the “Public
[learing”), the Company further: (i) covenants, with respect to the Sales Tax Exemption, that it
shall comply with this Project Agreement, specifically, but not limited to, Section 4.3 hereof;
(i1) confirms that the Morigage Recording Tax Exemption (as defined in Section 4.7 hercof)
shall not exceed Maximum Mortgage Principal Amount, as more fully described in Section 4.7
hereof; and (iii) confirms that real property tax abatement to be provided to the Company shall
conform to those disclosed within the CBA at the Public Heanng for the Project and as
contained within the PILOT Agreement, a form of which PILOT Agreement is attached hereto
as Exhibit A

Section 4.2 PILOT Agreement. The parties hereto have executed or will execute
the Company Lease Agreement, Leaseback Agreement and PILOT Agreement. As provided in
the PILOT Agreement, the Company agrees to make PILOT Payments (in addition to paying
all special ad valorem levies, special assessments or special district taxes and service charges
against real property in the jurisdiction where the Facility is located.

Section 4.3 Sales Tax Exemption.

{a) The Agency hereby appoints and confirms its appointment of the Company as
the true and lawful agent of the Agency to undertake the Project. Such appointment was made
by the Agency pursuant to the Resolution and this Project Agreement.

(b)  The Company, as agent for the Agency, will undertake the Project. The
Company hereby agrees to hmit its activities as agent for the Agency under the authority of the
Authonizing Resolution to acts reasonably related to the acquisition. construction, renovation,
rehabilitation and equipping of the Facility. The right of the Company to act as agent of the
Agency shall expire on the earlier of (x) the completion ol the Project, or (v) [ 1,201
(“Termmation Date™); provided, however, that the Agency may extend the Company's agent
appointment at its discretion upon the written request of the Company if such activities and
improvements are not completed by such time, and further provided that the Agency shall not
unrcasonably withhold its consent to the extension of such appointment.

(c) Agency’s Exempt Status. The Agency constitutes a corporate governmental
agency and a public benefit corporation under the laws of the State of New York, and therefore,
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in the exercise of its governmental functions. is exempt from the imposition of Sales and Use
Taxes. As an cxempt governmental entity, no exempt organization identification number has
been 1ssued to the Agency nor 1s one required. Notwithstanding the foregoing, the Agency
makes no representation to the Company, any Agent or any third party that any Sales Tax
Exemption is available under this Project Agreement.

(d)  Scope of Authorization of Sales Tax Exemption. The Agency hereby
authorizes the Company. subject to the terms and conditions of this Project Agreement, to act as
its agent in connection with the Project Facility for the purpose of effecting purchases and leases
of certain items so that such purchases and leases are exempt from the imposition of Sales and
Use Taxes. The Agency’s authorization with respect to such Sales Tax Exemption provided to
the Company and its Agents pursuant to this Projcet Agreement shall be subject to the following
limitations:

(1) The Sales Tax Exemption shall be effective only for a term
commencing on the date hereol and expiring upon the earliest of (A) the termination
of this Project Agreement, (B) the Termination Date, (C) failure of the Company to
file Form ST-340, as described in Secction 4.5(g) below, (D) the termination of the
Sales Tax Exemption authonization pursuant to Section 4.6 or (E) the date upon which
the Company received the Maximum Sales Tax Exemption.

(i1) The Sales Tax Exemption authorization set forth hercin shall
automatically be suspended upon written notice to the Company that the Company is
in default under this Project Agreement (or related document) until such default is
cured to the satisfaction of the Agency.

(i1i)  The Sales Tax Exemption authorization shall be subject to all of
the terms. conditions and provisions of this Project Agreement.

(1v)  The Sales Tax Exemption shall only be utilized for items which
shall be purchased. incorporated, completed or installed for use only by the Company
at the Facility or in connection with the Project (and not with any intention to sell,
transfer or otherwise dispose of any such item to a Person as shall not constitute the
Company). 1t being the intention of the Agency and the Company that the Sales Tax
Exemption shall not be made available with respeet to any item unless such item is
used solely by the Company at the Facility or in connection with the Project.

(v) The Sales Tax Exemption shall not be used to benefit any person
or entity, including any tenant or subtenant located at the Facility, other than the
Company. without the prior written consent of the Agency.

{vi) By execution by the Company of this Project Agreement, the
Company agrees to accept the terms hereof and represents and warrants to the
Agency that the use of the Sales Tax Exemption by the Company or by any Agent is
strictly for the purposes stated herein.



(vii) Upon the Termination Date, the Company and each Agent shall
ccasc bemng agents of the Agency, and the Company shall immediately notify each
Agent in wrniting of such termination.

(viin) The Company agrees that the aggregate amount of Sales Tax
Exemption realized by the Company and by all Agents of the Company, if any, in
connection with the Facility shall not exceed in the aggregate the Maximum Sales
Tax Exemption.

Section 4.4 Procedures for Appointing Subagents. [f the Company desires to
seek the appointment of a contractor, a subcontractor or other party to act as the Agency's agent,

including, but not limited, to the individuals and entities described on Schedule B attached
hereto (a “Subagent™) for the purpose of effecting purchases which are eligible for the Sales Tax
Exemption pursuant to authority of this Project Agreement, it must complete the following steps:

(1) The Company shall have the right to amend Schedule B from time
to time and shall solely be responsible for maintaining an accurate list of all parties
acting as agent for the Agency. The Company's right to appoint subagents is
expressly conditioned upon updating of Schedule B hereto, along with, for each
Subagent, the Company must complete and submit Form ST-60 to the Agency,
attached hereto as Exhibit B. An Authorized Representative of the Agency will sign
the Form ST-60 and return the same to the Company. Following receipt of the signed
Form ST-60, the Company must lile such Form ST-60 within thirty (30) days of the
date that the Agency appoints a project operator or other person or entity to act as
agent of the Agency for purposes of extending a sales or use tax exemption to such
person or entity. The Company acknowledges and agrees that it shall be the
Company's sole and exclusive responsibility to file a completed Form ST-60 with
respect to any Subagent and the failure to timely do so could result in an Event of
Default and Recapture Event (as hercinafter defined).

(1i) The Company shall cnsure that each Subagent shall observe and
comply with the terms and conditions of this Project Agreement.

(iti)  Form ST-60 Not an Exemption Certificate.  The Company
acknowledges that the executed Form ST-60 designating the Company or any
Subagent as an agent of the Agency shall not serve as a sales or use tax exemption
certificate or document. Neither the Company nor any other Agent may tender a
copy of the executed Form ST-60 to any person required to collect sales tax as a basis
to make such purchases exempt from tax. No such person required to collect sales or
use taxes may accept the executed Form ST-60 in lieu of collecting any tax required
to be collected. TIIE CIVIL AND CRIMINAL PENALTIES FOR MISUSE OF A
COPY OF FORM ST-60 AS AN EXEMPTION CERTIFICATE OR DOCUMENT
OR FOR FAILURE TO PAY OR COLLECT TAX SHALL BE AS PROVIDED IN
THE TAX LAW. IN ADDITION, TLIE USE BY A SUBAGENT, THE COMPANY,
OR OTHER PERSON OR ENTITY OF SUCH FORM ST-60 AS AN EXEMPTION
CERTIFICATE OR DOCUMENT SHALL BE DEEMLED TO BE. UNDER
ARTICLES TWENTY EIGHT AND THIRTY SEVEN OF THE TAX LAW, THE
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ISSUANCE OF A FALSE OR FRAUDULENT EXEMPTION CERTIFICATE OR
DOCUMENT WITH THE INTENT TO EVADE TAX.

(iv)  Form ST-123 Requirement. As an agent of the Agency, the
Company agrees that it will, and will cause each Subagent to, present to each seller or
vendor a completed and signed Form ST-123, attached hereto as Exhibit C-1. for
cach contract, agreement, invoice, bill or purchase order entered into by the Company
or by any Subagent, as agent for the Agency. for the purpose of undertaking the
Project. Form ST-123 requires that cach seller or vendor accepting Form ST-123
identify the Facility on each bill or invoice for purchases and indicate on the bill or
invoice that the Agency or Agent or Company, as project operator of the Agency, was
the purchaser. For the purposes of indicating who the purchaser is, each bhill or
imvoice should state, “1, [NAME OF COMPANY OR SUBAGENT], certify that [ am
a duly appointed agent of the NASSAU COUNTY INDUSTRIAL DEVELOPMENT
AGENCY and that I am purchasing the tangible personal property or services for use
in the Project located at ~in the ;
_ . IDA Project Number ", For
convenience purposes. in the instance where the vendor does not print on each
invoice the acknowledgment as described in the prior sentence, an “Invoice Rider” (a
copy of which 1s attached hereto as Exhibit C-3) can be utilized for record keeping
purposes. The Company shall rerain copies of all such contracts, agreements,
invoices, bills and purchase orders for a perniod of not less than six (6) vears from the
date thereof. For each Subagent the Form ST-123 shall be completed as follows: (i)
the “Project information™ section of Form ST-123, attached hereto as Exhibit C-2,
should be completed using the name and address of the Facility as indicated on the
Form ST-60 used to appoint the Subagent: (1) the date that the Subagent was
appointed as indicated on the Form ST-60; and (iii) the “Exempt purchases™ scction
of Form §T-123 should be completed by marking X" in box “A™ only.

All contracts entered into by the Company and all subagents thereof as agent for the
Agency shall include the language contained within Schedule C attached hercto. Failure by the
Company and/or any subagent thereof to include such language may disqualify the agent
status and sales tax exemptions derived by virtue of this Project Agsreement. The
Company. for itsell and on behalf of all duly appointed subagents, hereby agrees that all
contracts entered into by the Company and any subagents thereof shall be available to the
Agency for inspection and confirmation of the foregoing mandatory language.

Section 4.5 Form ST-340 Filing Requirement. The Company shall annually a
statement with the State Department of Taxation and Finance (the “Commissioner™) an “Annual
Report of Sales and Use Tax Exemptions™ (NYS Form ST-340, a copy of which is artached
hercto as Exhibit D) regarding the value of Sales Tax Exemption the Company and its
Subagents. il any, have claimed pursuant to the agency conferred on the Company with respect
to the Project in accordance with General Municipal Law Section 874(8). On or before February
10" of each year, the Company shall provide a copy of same to the Agency. The Company
understands and agrees that the failure to file such annual statement will result in the removal of
the Company's authority to act as agent for the Agency and/or Recapture of Agency Benefits as
described in Section 4.8 hereof.
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Section 4.6 GML Provisions Relating to State Sales Tax Savings.

(a) The Company covenants and agrees to comply, and to cause each of its
contractors, subcontractors, Subagents, persons or entities to comply, with the requirements of
GML Sections 875(1) and (3) (the “GML Provisions™), as such provisions may be amended from
time to time. In the event of a conflict between the other provisions of this Project Agreement
and the GML Provisions, the GML Provisions shall control.

(b} The Company acknowledges and agrees that pursuant to GML Section 875(3).
the Agency shall have the right to recover, recapture, receive, or otherwise obtain from the
Company, State Sales Tax Savings taken or purported to be taken by the Company, any
Subagent or any other person or entity acting on behall of the Company to which the Company is
not entitled or which are in excess of the Maximum Sales Tax Exemption or which are for
property or services not authorized or taken in cases where the Company, any Subagent or any
other person or entity acting on behalf of the Company failed to comply with a material term or
condition to use property or services in the manner required by this Project Agreement. The
Company shall. and shall require each Subagent and any other person or entity acting on behalf
of the Company, to cooperate with the Agency in its efforts to recover. recapture, receive, or
otherwise obtain such State Sales Tax Savings and shall promptly pay over any such amounts to
the Subagent that it requests. The failure to pay over such amounts to the Subagent shall be
grounds for the Commissioner to assess and determine State Sales and Use Taxes due from the
Company under Article 28 of the New York State Tax Law, together with any relevant penalties
and interest due on such amounts.

Subject to the provisions of subsection (i) above, in the event that the Company or any
Subagent shall utilize the Sales Tax Excmption in violation of the provisions of this Project
Agreement, the Company shall promptly deliver notice of same to the Agency, and the Company
shall, upon demand by the Agency, pay to or at the direction of the Agency a return of sales or
use tax exemptions in an amount equal to all such unauthorized sales or use tax exemptions
together with interest at the rate of twelve percent (12%) per annum compounded daily from the
date and with respect to the dollar amount for which each such unauthorized sales or use tax
excmption was availed of by the Company or any Subagent (as applicable).

{c) Upon request by the Agency with reasonable notice to the Company. the
Company shall make available at reasonable times to the Agency and/or the Independent
Accountant all such books, records, contracts, agreements, invoices, bills or purchase orders of
the Company and any Agent, and require all appropriate officers and employees of the Company
to respond to reasonable inquiries by the Agency and/or the Independent Accountant, as shall be
necessary (y) to indicate in reasonable detail those costs for which the Company or any Agent
shall have utilized the Sales Tax Exemption and the dates and amounts so utilized, and (z) to
permit the Agency to determine any amounts owed by the Company under this Section 4.6(c).

Section 4.7 Mortgage Recording Tax Exemption.  Scction 874 of the Act
exempts the Agency from paying certain mortgage recording taxes except for the portion of the
mortgage recording tax allocated to transportation districts referenced in Section 253(2)(a) of the
Tax Law. The Agency hereby grants to the Company exemption from mortgage recording taxes
for one or more Mortgages securing an aggregate principal amount not to exceed Maximum
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Mortgage Principal Amount, or such greater amount as approved by the Agency n its sole and
absolute discretion, in connection with the financing of the Project and any future financing,
refinancing or permanent financing of the costs of the Project (the “Mortgage Recording Tax
Exemption™). The Company represents and warrants (1) that the real property secured by the
Mortgage is located within a transportation district referenced in Section 253(2)(a) of the Tax
Law. and (2) that upon recording the Mortgage, the Company shall pay the mortgage recording
tax allocated to transportation districts referenced in Section 253(a)(2) of the Tax Law,

Section 4.8 Recapture of Apency Benefits.

(A}t is understood and agreed by the parties hereto that the Agency is entering
into this Project Agreement in order to provide financial assistance to the Company for the
Facility and to accomplish the public purposes of the Act. In consideration therefor, the
Company hereby agrees that if there shall occur a Recapture Event (as defined below) alter the
after the date hereof. the Company shall pay to the Agency, or to the State of New York, if s0
directed by the Agency (except as otherwise specified below) as a retumn of public benefits
conferred by the Agency in an amount as follows (such amount, the “Recapture of Benefits™):

(1) [INSERT UTEP SCHEDULE]
(B) The term “Benefits” shall mean the Agency's calculation of] collectively:

(1) all real estate tax benefits which have accrued to the benefit of the Company
during such time as the Agency held an interest in the Project Facility by reason of such
interest, such tax benefits to be computed by subtracting the payments in lieu of taxes
paid under the PILOT Agreement (through the date that the Project Facility is returned to
the tax rolls as taxable property) from those payments which the Company would have
been required to pay through such date had the Company been the owner of the Project
Facility and the Agency not been involved in the Project and based on the records of the
Nassau County Tax Assessor and any applicable village tax assessor, and treating any
negative result as $0; and

(2) all miscellaneous benefits derived from the Agency’s participation in the
transactions contemplated by this Lease, including, but not limited to, any exemption
from mortgage recording taxes and any exemption [rom applicable sales and use taxes;
provided. however, that the recapture of the value of any exemption from sales and/or use
taxes shall be in the full amount of anv exemption taken and shall not be subject to the
scheduled percentase reduction set forth in Subsection (A) above.

(C)For the purposes of this Section 4.8 the term “Recapture Event™ shall mean
the occurrence of any of the following events:

(1) The Company shall have liquidated its operations and’or assets; or
(2) The Company shall have ceased all or substantially all of its operations at the

Project Facility (whether by closure or by relocation to another facility or otherwise, or
whether to another facility either within or outside of the County); or
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(3) The transfer of all or substantially all of the employees engaged in the
construction, renovation, maintenance or operation of the Project Facility to another
location; or

(4) The occurrence and continuance of an Event of Default under this Project
Agreement, the Leaseback Agreement or any other Transaction Document; or

(5) The occurrence and continuance of a substantial change in the scope and
nature of the operations of the Project Facility without the prior writien consent of the
Agency; or

(6) The Company shall have sold. leased, subleased, sub-subleased, assigned,
transferred or otherwise disposed of all or any part of its interest in the Project Facility in
violation of this Project Agreement or the Lease Agreement; or

(7) The Company fails to maintain or fails to cause to be maintained the
Minimum Employment Requirement at any time during the term of this Project
Agreement; or

(8) The Application, or documentation submitted by the Company or any
Guarantor in support of the Application, contained a knowingly false or knowingly
misleading statement as to any fact material to the Application or knowingly omitted any
information which, if included, would have rendered any information in the Application
or supporting documentation false or misleading in any material respect, and such false or
misleading statement or omission was made knowingly and intentionally for the purpose
of obtaining the Financial Assistance.

(9) The Company receives Sales Tax Savings in connection with property or
services not authonzed by the Agency as part of the Project; or

(10)  The Company receives Sales Tax Savings in connection with the Project
in excess of the Maximum Sales Tax Exemption; provided, however, that the foregoing
shall constitute a Recapture Event with respect o such cxcess Sales Tax Savings only. It
is further provided that failure to repay the Sales Tax Savings within thirty (30) days shall
constitute a Recapture Event with respect to all Recapture Benefits; or

(11)  Failure of the Company to file a copy of the Form ST-340 with the
Agency in compliance with Section 4.5 hercof; or

Notwithstanding the foregoing, a Recapturc Event shall not be deemed to have occurred

if the Recapture Event shall have arisen as a direct, immediate result of (1) a Condemnation by
governmental authority of all or substantially all of the Project Facility or any interest therein, or
(ii) the inability at law of the Company to rebuild, repair, restore or replace the Project Facility
after the occurrence of a casualty to substantially its condition prior to such casualty, which
inability shall have arisen in good faith through no fault on the part of the Company.

{D)The Company covenants and agrees to furnish the Agency with wntten

notification upon the occurrence of any Recapture Event, which notification shall set forth the
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terms of such Recapture Event as follows: In order to certity and verify the foregoing, the
Company shall provide annually, to the Agency, a certified statement and documentation: (i)
enumerating the {ull-time equivalent jobs retained and the full-time equivalent jobs created as a
result of the financial assistance, by category, including full-time equivalent independent
contractors or employees of independent contractors that work at the project location, (i1)
indicating that the salary and fringe benefit averages or ranges for categories of jobs retained and
jobs created that was provided in the application for Financial Assistance is still accurate and if it
is not still accurate, providing a revised list of salary and fringe benefit averages or ranges for
categorics of jobs retained and jobs created, and (1i) such other information, as so requested
from time to time, to enable the Agency to assess the progress of the Project toward achieving
the investment, job retention, job creation, or other objectives of the Project indicated in the
Application for Financial Assistance.

(E) In the event any payment owing by the Company under this Section shall not
be paid on demand by the Agency, such payment shall bear interest from the date of such
demand at an interest rate equal to eighteen percent (18%) per annum or the maximum lawful
prevailing rate permitted by Applicable Law, whichever is less until the Company shall have
made such payment in full, together with such accrued interest to the date of payment, to the
Agency (except as otherwise specilied above).

(F) The Agency shall be entitled to deduct all reasonable out of pocket expenses
of the Agency, including without limitation, reasonable legal fees, incurred with the recovery of
all amounts due under this Section 4.8, from amounts received by the Agency pursuant to this
Section 4.8,

Section 4.9 Grant of Security Interest. This Project Agreement shall constitute a
“security agreement”, as such term is defined in the Unitorm Commercial Code adopted in the
State, as the same may from time to time be in effect (the “UCC™). The Company hereby grants
the Agency a first-priority security interest in all of the right, title and interest of the Company in
the Company Equipment acquired by or on behalf of the Company or any Sub Agent of the
Company using the Sales Tax Exemption, and conveyed to the Agency by the Bill of Sale and in
all additions and accessions thereto, all replacements and substitutions therefor, all books,
records and accounts of the Company pertaining to the Project Facility, and all procceds and
products thereof (collectively, the “Collateral™), as security for payment of the rental payments
and all other payments and obligations of the Company hercunder. and the Agency is authorzed
to file financing statements with respect to such Collateral without the Company executing the
same. If an Event of Default shall occur under this Project Agreement or any other Transaction
Document, the Agency shall have, in addition to any and all other rights and remedies set forth in
this Project Agreement, and may exercise without demand, any and all rights and remedies
granted to a sccured party under the UCC, including. but not limited to, the right to take
possession of the Company Equipment and any other personal property that constitute part of the
Collateral. and the right to advertise and sell the same, or any part thereof, pursuant to and in
accordance with the UCC. The Company agrees that any notice of public or private sale with
respect to such Collateral, or any part thereof, shall constitute reasonable notice if it is sent to the
Company not less than ten (10) days prior to the date of any such sale. The Company hercby
irrevocably appoints the Agency as its attorney-in-fact fo execute, deliver and/or file any
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instruments or statements necessary or convenient to perfect and continue the security interest
eranted herein,

ARTICLE V.
INSURANCE

Section 5.1 Insurance Required. During the term of this Project Agreement, the
Company shall maintain insurance with respect to the Project Facility as required pursuant to
Leaseback Agreement and particularly as set forth in Sections 6.3, 6.4 and 5.5 of the Leaseback
Agreement.

ARTICLE VI. EVENTS OF DEFAULT AND REMEDIES

Section 6.1 The following shall each be “Events of Default™ under this Project
Agregment;

{a) the failure by the Company to observe and perform any covenant contained in
Scctions 2.1(g), 2.1(1), 4.3,4.5,5.1.5.2, 7.1, 7.2, 7.3, 7.6 and 8.1:

(b) the failure by the Company to pay the Recapture Benefits on the date due;
(¢c)  the occurrence and continuation of a Recapture Event;

(d) The occurrence of an “Event of Default™ under any other Transaction
Document, which has not been cured within any applicable grace, notice or cure period.

(e) the dissolution or liquidation of the Company; or the failure by the Company
to release, stay, discharge, lift or bond within thirty (30) days any execution, garnishment,
judgment or attachment of such consequence as may impair its ability to carry on its operations;
or the failure by the Company generally to pay its debts as they become due; or an assignment by
the Company for the benefit of creditors; or the commencement by the Company (as the debtor)
of a case in bankruptcy or any proceeding under any other insolvency law; or the commencement
of a case in bankruptcy or any proceeding under any other insolvency law against the Company
{as the debtor), wherein a court having jurisdiction in the premises enters a decree or order for
relief against the Company as the debtor, or such case or proceeding is consented to by the
Company or remains undismissed for forty (40) days, or the Company consents to or admits the
material allegations against it in any such case or proceeding; or a trustee, receiver or agent
(however named) is appointed or authorized to take charge of substantially all of the property of
the Company for the purpose of enforcing a lien against such Property or for the purpose of
general administration of such Property for the benefit of creditors.

Secction 6.2 Remedies on Deflault

(a) Whenever any Event of Default shall have occurred and be continuing, the
Agency may take, to the extent permitted by law, any one or more of the following remedial
steps:
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{1 declare, by written notice to the Company, to be immediately due
and payable, whereupon the same shall become immediately due and payable: (A) all
due and owing Recapture Benefits and (B) all other payments due under this Project
Agreement; or

(ii) terminate this Project Agreement and the Sales Tax Exemption
authorization: or

(1)  take any other action at law or in ecquity which may appear
necessary or desirable to collect the payments then due or thereafter to become due
hereunder, and to enforce the obligations, agreements and covenants of the Company
under this Project Agreement.

(b) No action taken pursuant to this Section 6.2 (including termination of the
Project Agreement) shall relieve the Company from its obligation to make all payments required
by the Leaseback Agreement, the PILOT Agreement or Recapture Benefits.

Section 6.3 Remedies Cumulative, No remedy herein conferred upon or
reserved to the Agency is intended to be exclusive of any other available remedy, but each and
every such remedy shall be cumulative and in addition to every other remedy given under this
Project Agreement or now or hereafter existing at law or in equity. No delay or omission o
exercise any right or power accruing upon any default shall impair any such right and power or
shall be construed to be a waiver thereof, but any such right or power may be exercised from
time to time and as olten as may be deemed expedient. In order to entitle the Agency to
exercise any remedy reserved to it in this Article VT it shall not be necessary to give any notice,
other than such notice as may be herein expressly required in this Project Agreement.

Section 6.4 Agreement to Pay Attorneys’ Fees and Expenses. In the event the
Company should default under any of the provisions of this Project Agreement and the Agency
should employ attomeys or incur other expenses for the collection of amounts payable
hereunder or the enforcement of performance or observance of any obligations or agreements
on the part of the Company herein contained, the Company shall, on demand therefor, pay to
the Agency the fees of such attorneys and such other expenses so incurred.

ARTICLE VIL SPECIAL COVENANTS

Section 7.1 Emplovment Opportunitics

(a) The Company shall ensure that all employees and applicants for employment
with regard to the Project, including, without limitation, the employees of and applicants for
employment with the Company, are afforded equal employment opportunities without
discrimination. '

(b) Pursuant to Section 858-b of the Act, except as otherwise provided by
collective bargaiming contracts or agreements. the Company agrees (1) to list or cause to be listed
all new employment opportunities created as a result of the Project with the New York State
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Department of Labor, Community Services Division (the “NYSDOL™) and with the
administrative entity (collectively with NYSDOL, the “JTPA Referral Entities™) of the service
delivery area created by the federal Job Traning Partnership Act (P.L. No. 97-300) (including
any successor statute thereto, including, without limitation, the Workforce Investment Act of
1998 (P.L. No. 105-270), collectively, the “JTPA™) in which the Project Facility is located, and
(2) where practicable, to lirst consider and to cause to be first considered for such new
employment opportunities persons eligible to participate in federal JTPA programs who shall be
referred by the JTPA Referral Entities.

(c) Pursuant to the requirements ol subsection one of Section 6 of Chapter 127 of
the 1995 Laws of the State, the Company agrees to file with the Agency, prior to the effective
date of this Project Agreement, an emplovment plan, in form and substance satisfactory to the
Agency.

(d) The Company agrees to file with the Agency on a calendar vear basis not later
than February 10 of each year during the term of this Project Agreement, measured as of
December 31st of the immediately preceding calendar year, reports (i) certifving the full-time
equivalent jobs retained and the full time equivalent jobs created as a result of the granting of the
Financial Assistance, by category. including full-time equivalent independent contractors and
employees of independent contractors that work at the Project Facility, and (i1) certifying that the
salary and fringe benefit averages or ranges for categories of jobs retamed and jobs created that
were set forth in the Application are then still accurate or, if not then still accurate, providing a
revised list of salary and fringe benefit averages or ranges for categories of jobs retained and jobs
created. Said annual reports shall be in substantially the form promulgated from time to time by
the Agency. The current forms of reports are annexed hereto as Exhibit E. The Company shall
provide such annual reports (and supporting documentation) with respect to its employees and
shall cause its Affiliates, contractors and agents to provide such reports (and supporting
documentation) with respect to their respective employees, 1f any, at the Project Facility. The
Agency shall have the right, at the Company’s expense. to audit. confirm and/or require
additional information with regard thereto and the Company agrees to reasonably cooperate with
and to cause its Affiliates and such third parties to cooperate with the Agency in connection
therewith.

(e) The Company shall, at all times during the term of this Project Agreement,
maintain or causc to be maintained the Minimum Employment Requirement. The Company
agrees to give the Agency written notice of the occurrence of any default under this subsection
(L) within five (5) days after the Company becomes aware of the occurrence of such default.

(f) Subject to (i) collective bargaining contracts or agreements and other existing
contracts or agreements to which the Company 1s a party or by which the Company is bound and
(1) compliance with Applicable Laws, the Company agrees to list or cause to be histed all new
employment opportunities created as a result of the Project on the Nassau County TweetMylobs
website or other website designated by the Agency from time to time, provided that such listing
shall be at no cost to the Company.,

(g) Subject to (i) collective bargaining contracts or agreements and other existing
contracts or agreements to which the Company is a party or by which the Company 15 bound and



{11) comphance with Applicable Laws. the Company agrees that to the greatest extent possible
new employment opportunities shall be provided to Nassau County or Suffolk County residents
first.

Section 7.2 Company Not to Terminate Existence or Dispose of Assets. The
Company agrees that, during the term of this Project Agreement, (A) it will maintain its business
corporation existence as in effeet on the Closing Date, (B} will not dissolve or otherwise dispose
of all or substantially all of its assets, and (C) will not consolidate with or merge into another
corporation or other Person, or permit one or more limited liability companies or other Persons to
consolidate with or merge into it, without giving prior written notice to the Agency and obtaining
the written consent of the Apency. The Company agrees that it will not change its name or its
state ol organization without giving prior written notice to the Agency and obtaining the written
consent of the Agency, which consent shall not be unreasonably withheld or delayed.

Section 7.3 Agreement to Provide Information. The Company agrees—whenever
reasonably requested by the Agency, to promptly provide and certify or cause to be provided and
certified such information concerning the Project Facility, the Company, the Guarantors and/or
the Company’s and‘or the Guarantors™ finances, operations and affairs and other topics as the
Agency from time to time reasonably considers necessary or appropnate, including, but not
limited to, such information as to enable the Agency to make any reports required by Applicable
Laws or other povernmental regulation or to ensure compliance with the provisions of this
Project Agreement and the other Transaction Documents.

Section 7.4 Books of Record and Account: Compliance Certificates.

(a) The Company agrees to maintain proper accounts, records and books in which
full and comrect entries shall be made, in accordance with generally accepted accounting
principles, of all business and affairs of the Company.

(b) On or before February 10th of sach year, the Company shall furnish to the
Agency a certificate of an Authorized Representative of the Company stating that no Event of
Default hereunder or under any other Transaction Document has occurred or 18 continuing or, 1f’
anv Event of Default exists, specifying the nature and period of existence thereof and what action
the Company has taken or proposes to take with respect thereto, it being understood and agreed
that the Ageney’s annual employment report attached as Exhibit GG may serve as such “No Event
of Default” certificate. The Company represents to the Agency that the Company’s fiscal year
currently ends on December 31st.

Section 7.5 Financial Statements. Within one hundred twenty (120) days after
the end of each fiscal year, the Company shall deliver to the Agency the financial statements of
the Company and the Sublesse prepared and compiled by an independent certified public
accountant, certified by the chiel financial officer of the Company. including a balance sheet as
of the last day of such period and an operating statement through the last day of such peniod.
The Company represents to the Agency that each of the Company’s and the Sublessee’s fiscal
year ends on December 317,

Section 7.6 Compliance with Applicable Laws.
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{a) The Companyv agrees, for the benefit of the Agency, that it will, during the
term of this Project Agreement, promptly comply with all Applicable Laws.

(b) Motwithstanding the provisions of subsection (A) of this Section 7.5, the
Company may in good faith actively contest the validity or the applicability of any Applicable
Law. provided that the Company (1) first shall have notified the Agency in wniting of such
contest, (2) no Event of Default shall have occurred and be continuing under any of the
Transaction Documents beyond any applicable notice or cure period, (3) shall have set aside
adequate reserves for any such requirement, (4) demonstrates to the reasonable satisfaction of the
Agency that noncompliance with such Applicable Law will not subject the Project Facility or
any part thereol to loss or forfeiture. (5) demonstrates to the reasonable satisfaction ol the
Agency that such contest shall not result in the Company or the Agency being in any danger of
any civil or criminal liability for failure to comply therewith. and (6) diligently prosecutes such
contest to completion. Otherwise, the Company shall promptly take such action with respect
thereto as shall be reasonably satisfactory to the Agency.

(c) Notwithstanding the provisions of subsection (b) of this Section 7.05, 1f the
Agency or any of its members, officers, agents (other than the Company), attormeys, servants or
employees, past, present or future, may be liable for prosecution for failure to comply therewith,
the Company shall promptly take such action with respect thercto as shall be satisfactory to the
Agency.

Sectuon 7.7 Performance of the Company’s Obligations. Should the Company lail to
make any payment or to do any act as provided in the Transaction Documents bevond applicable
notice and/or cure periods, if any, the Agency may, but shall not be obligated to, without notice
to or demand on the Company and without releasing the Company from any obligation herein,
make or do the same, including, without himitation, appeaning in and defending any action
purporting to affect the rights or powers of the Company or the Agency, and payving all fees,
costs and expenses. including, without limitation, reasonable attorneys’ fees, incurred by the
Agency in connection therewith; and the Company shall pay promptly upon demand all sums so
meurred or expended by the Agency under the authority hereof, together with interest thereon, at
the Default Interest Rate, from the date of written demand to the Company.

ARTICLE VIIL
MISCELLANEOUS

Section 8.1 Hold Harmless Provision. The Company hereby releases the
Agency from, agrees that the Agency shall not be hable for, and agrees to indemnify, defend
and hold the Agency and its executive director, directors, members, officers, employees, agents
(other than the Company), representatives, successors and assigns harmless from and against,
any and all (i) liability for loss or damage to property or injury to or death of any and all
persons that may be occasioned by any cause whatsoever pertaining to the Facility or ansing
by reason of or in connection with the occupation or the use thereof or the presence on, in or
about the Facility or breach by the Company of this Project Agreement or (ii) liability arising
from or expense incurred by the Agency's financing, acquiring, constructing, equipping,
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owning and leasing of the Equipment or of the Facility, including without limiting the
generality of the foregoing, all causcs of action and reasonable attorneys' fees and any other
expenses incurred in defending any suits or actions which may arse as a result of any of the
forcgoing. The foregoing indemmities shall apply notwithstanding the fault or negligence on
the part of the Agency, or any of its respective executive director, directors, members, officers,
agents or employees and irrespective of the breach of a statutory obligation or the apphcation
of any rule of comparative or apportioned liability, except that such indemnities will not be
applicable with respect to willful misconduct or gross neghigence on the part of the Agency or
any other person or entity to be indemnified.

Section ¥.2 This Project Agreement may be executed in any number of
counterparts each ol which shall be deemed an original but which together shall constitute a
single instrument,

Section 8.3 All notices, claims and other communications hereunder shall be in
writing and shall be deemed to be duly given if’ personally delivered or mailed first class,
postage prepaid, or by a nationally-recognized overmight couner, addressed as follows:

To the Agency: Nassau County Industrial Development Agency
One West Street
Mineola, NY 11501
Attm: Chief Executive Officer

With a copy to: Harris Beach PLLC
333 Earle Ovington Blvd, Suite 900
Uniondale, NY 11553
Aftn: Andrew Komaromi, Esq.

To the Company:

Attention:

With a copy to;

Attention:

or at such other address as any party may from time to time furnish to the other party by notice
given in accordance with the provisions of this Section. All notices shall be deemed given when
mailed or personally delivered in the manner provided in this Section.
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Section 8.4 This Project Agreement shall be governed by, and all matters in
connection herewith shall be construed and enforced in accordance with, the laws of the State of
New York applicable to agreements executed and to be wholly performed therein and the parties
hereto hereby agree to subrmit to the personal junisdiction of the federal or state courts located 1n
Nassau County, New York.

Section 8.5 The warranties, representations, obligations and covenants of the
Company under this Project Agreement shall be absolute and unconditional and shall remain in
full force and effect during the term of this Project Agreement, shall be deemed to have been
rehed upon by the Agency, and shall survive the delivery and termination of this Project
Agreement to the Agency, regardless of any investigation made by the Agency. This Project
Agreement shall survive any termination or expiration of the Leaseback Agreement or the
PILOT Agreement, as described below.

Section 8.6 By executing this Project Agreement, the Company covenants and
agrees to pay all fees, costs and expenses incurred by the Agency for (a) legal services, including
but not limited to those provided by the Agency's general counsel or bond/transaction counsel,
(b) other consultants retained by the Agency, il any, in connection with the Project; and (¢) with
respect to Agency's enforcement of any event of default or failure to comply with the terms of
this Project Agreement (including reasonable attorney fees). The Company further covenants
and agrees that the Company is liable for payment to the Agency of all charges referred to above,
as well as all other actual costs and expenses incurred by the Agency in undertaking the Project
notwithstanding the occurrence of any of (i) the Company's withdrawal, abandonment,
cancellation or failure to pursue the Project; (ii) the inability of the Agency or the Company to
procure the services of one or more financial institutions to provide financing for the Project; or
(ii1) the Company's failure, for whatever reason, to undertake and/or successfully complete the
Project.

[Remainder of This Page Intentionally Left Blank]



[Signature Page to Agent and Financial Assistance and Project Agreement]

IN WITNESS WHEREOQOF, the parties hereto have executed this Project Agreement as of

the day and year first above written.

NASSAU COUNTY INDUSTRIAL
DEVELOPMENT AGENCY

By:
Name:
Title:

[INAME OF COMPANY|

By:
MName:
Title:




SCHEDULE A

SCHEDULE OF DEFINITIONS

“Applicable Law or Applicable Laws™ shall have the meaning as defined in the
Leaseback Agreement.

“Authorized Representative™ means, in the case of the Agency, the Executive Director,
the Chairman or the Vice Chairman and such additional persons as, at the time, are designated to
act on behalf of the Ageney; and in the case of the Company, the members and such additional
persans as, at the time. are designated to act on behalf of the Company.

“Collateral™ shall have the meaning assigned to such term in Section 4.9 of this Project
Agreement.

“Company Lease Agreement” shall mean that certain Company Lease Agreement, dated
as of | .20 by and between the Company and the Agency.

“Guarantor” means, individually or collectively., as the context may require

“Independent Accountant” shall mean an independent certified public accountant or firm
of independent certified public accountants selected by the Company and approved by the
Agency (such approval not to be unreasonably withheld or delayed).

“Leaseback Agreement” shall mean that certain Lease Agreement, dated as of | .
20 by and between the Company and the Agency.

“"Maximum Sales Tax Exemption™ shall mean the aggregate maximum dollar amount of
Sales Tax Savings that the Company and all Subagents acting on behalf the Company are
permitted to receive under this Project Agreement, which shall equal 5[ ], or such
maximum dollar amount as may be determined by the Agency pursuant to such additional
documents as may be required by the Agency for such increase,

“Maximum Mortgage Principal Amount™ shall mean 5[ .

“Prime Rate™ means (1) if no lender, the rate designated by The Wall Street Joumnal from
time Lo time as its “prime rate”, or (ii) if a lender exists, the rate designated by the lender from
time to time as its “prime rate’.

“Prohibited Person™ means (1) any Person (A) that is in default or in breach, beyond any
applicable grace or cure period, of its obligations under any wntten agreement with the Agency
or the County, or (B) that directly or indirectly controls, is controlled by or 15 under common
control with a Person that is in default or in breach, beyond any applicable grace or cure penod,
of its obligations under any wrtten agreement with the Agency or the County, unless such
default or breach has been waived in writing by the Agency or the County, as the case may be,
and (i) any Person (A) that has been convicted in a criminal proceeding for a felony or any
crime involving moral turpitude or that is an organized crime figure or is reputed to have
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substantial business or other aftihanons with an organized cnime higure, or (B) that directly or
indirectly controls, is controlled by or is under common control with a Person that has been
convicted in a criminal proceeding for a felony or any crime involving moral turpitude or that is
an organized crime figure or is reputed to have substantial business or other affiliations with an
organized crime hgure.

“Sales Tax Exemption” shall mean an exemption from Sales and Use Taxes resulting
from the Agency’s participation n the Facility.

“Sales and Use Taxes™ shall mean local and State sales and compensating use taxes and
fees imposed pursuant to Article 28 of the New York State Tax Law, as the same mav be
amended from time to time.

“State Sales and Use Taxes” shall mean sales and compensating use taxes and fees
imposed by Article 28 of the New York State Tax Law but excluding such taxes imposed in a
city by Section 1107 or | 108 of such Article 28, as the same may be amended from time to time.

“State Sales Tax Savings™ shall mean all Sales Tax Exemption savings relating to State
Sales and Use Taxes realized by or for the benefit of the Company, including any savings
realized by any Subagent, pursuant to this Project Agreement.

“Transaction Documents™ shall have the meaning as defined in the Leaseback
Agreement.
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SCHEDULE B

LIST OF APPOINTED AGENTS'

1.

"FOR EACH AGENT APPOINTED BY THE COMPANY, A NYS FORM ST-60 MUST BE COMPLETED AND
FILED BY THLE COMPANY WITH THE NYS DEPARTMENT OF TAXATION AND FINANCE 1DA UNIT
INDICATING THE APPOINTMENT OF SUCH AGENT OF THE COMPANY,
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SCHEDULE €

MANDATORY AGENT AND SUBAGENT CONTRACT LANGUAGE

“This contract is being entered into by [INAME OF COMPANY OR NAME OF
SUBAGENT] (the “Agent™), as agent for and on behalf of the NASSAU
COUNTY INDUSTRIAL DEVELOPMENT AGENCY (the “Agency™). in
connection with a certain  project of the Agency lor the benelit of
| |. consisting in part of the acquisition and installation of
certain machinerv, equipment and building materials, all for incorporation and
installation in certain premiscs located at | | |Tax Map #:
[ 1] (the “Premises™). The acquisiion of the machinery,
equipment and building materials to be incorporated and installed in the Premises
and all services and rentals of equipment related to the acquisition. construction
and equipping of the Project shall be exempt from all New York State and local
sales and use taxes if the acquisition thereol is effected in accordance with the
terms and conditions set forth in the attached sales tax exemption information
letter of the Agency; and the Agent hereby represents that this contract is in
compliance with the terms of the Agent and Financial Assistance and Project
Agreement by and between | |]and the Agency, dated as ol
[ 1. 20[___]. This contract is non-recourse to the Agency, and the Agency
shall not be directly, indirectly or contingently liable or obligated hercunder in
any manner or to any cxtent whatsocver. By execution or acceptance of this
contracl. the vendor/contractor hereby acknowledges and agrees to the terms and
conditions set forth is this paragraph.™
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EXHIBIT A

COST BENEFIT ANALYSIS AND FORM OF PILOT AGREEMENT

|Attached)|
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EXHIBIT B

FORM OF NYS FORM ST-60 TO BE COMPLETED BY COMPANY AND FILED WITH
THE NYS TAX DEPARTMENT IDA UNIT FOR EACH OF ITS SUBAGENTS WITHIN
THIRTY (30) DAYS OF APPOINTMENT

[See Attached Page|
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EXHIBIT C-1

NYS FORM 5T-123
FOR
COMPANY

[See Attached Page]



EXHIBIT C-2

NYS FORM ST-123
FOR
SUBAGENTS OF COMPANY

[See Attached Page]



EXHIBIT C-3

INVOICE RIDER FORM

L. \ the

of certify that I am

a duly appointed agent of the NASSAU COUNTY INDUSTRIAL DEVELOPMENT AGENCY

(the “Agency™) and that [ am purchasing the tangible personal property or services for usc in the
following Agency Project and that such purchases qualify as cxempt from sales and use taxes

under the Agent and Financial Assistance and Project Agreement. dated as of 1.

20] , by and between the Agency and | .
Name of the Project: | ]
Street address of the Project Site: [ o ]
| |
| |
[Tax Map #: [ 1]
IDA OSC project number: [ ]




EXHIBIT D

NYS FORM ST-340 TO BE COMPLETED BY THE COMPANY AND FILED
ANNUALLY WITH THE NYS TAX DEPARTMENT IDA UNIT NO LATER THAN
FEBRUARY 10" OF EACH YEAR

[See Attached Page|
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EXHIBIT E

FORMS OF' ANNUAL
EMPLOYMENT REPORT

NASSAU IDA JOB CONFIRMATION FORM 2018

1. Sales Tax Abatement Information

Did yvour company reeeive Sales Tax Abatement on vour
Praject during 20197 Yes. No

If so, please provide the amount of sales and use tax exemptions.
This would be Actual tax savings; NOT total purchases. $
(A copy of the ST-340 sales tax report submitted to

New York State for the 2019 reporting period is required

to be attached with this report)

2. Mortgage Recording Tax Information

a) Did your company receive Mortgage Tax Abatement on vour Project
during 20197 Yes No

(Note this would only be applicable to the year that a mortgage was
placed upon the Projcct, so if vou did not close in 2011 8, the answer
should be no)

b} Amount of the mortgage recording tax that was abated
during 2019: $

3. Job Information

(NOTE: All job information required herein shall include the employees. independent
contractors and employees ol independent contractors of all owners, occupants and operators of
the Project Facility. Such information of owners. occupants and operators other than the
Applicant shall also be separately provided in a certified statement with supporting
documentation from each such owner. occupant and operator. )

a) Total number (as of December 315t of 2018) of full time equivalent (“I'TLE™) jobs
(including both retained and newly created jobs) at the Project Facility by job category,
the average salary or range of salaries. and average Iringe benelits or range of Iringe
benefits for each:
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Category FTE Average Salary Avg. Fringe Bencfits
or Range of Salary  or Range of Benefits

Management
Professional
Administrative
Production
Supervisor
[.aborer
Independent Contractor?
Other
Total ];l

b) Number of the foregoing jobsThRat were (as of 12/31/19) filled by residents of the Local
Market Area (1.e., Nassau and Sutfolk Counties):

c) Please attach (1) the 2019 fourth quarter form NYS-45 (including NYS-45 ATT) filed
with New York State Employment Taxation Department indicating number of
employees, and (2) the Undersigned’s annual payroll report for vear ending 12/31/19. f
is not necessary to include Part C.

d) Number of FTE construction jobs during 20119 :

e) Average Salary of construction jobs during 2019:

) Number of FTE jobs created at the Project Facility during the fiscal vear by job
category the average salary or range of salaries, and average fringe benefits or range of
fringe benefits for each:

Category FTE Average Salary Avg. Fringe Benefits
or Range of Salary or Range of Benefits

Management - )

Professional

Administrative
Production

Supervisor

Laborer

Independent Contractor™
Other

Total

g) Are the foregoing salary and fringe benefits figures consistent with the figures provided
by the company in its application for financial assistance? Yes No

* As used in this form, this category includes emplovees of independent contractors,
" As used in this form, this category includes emplovees of independent contractors,
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h) Number of the foregoing jobs that were (as of 12/31/19) filled by residents of the Local
Market Area (i.e., Nassau and Suffolk Counties):

i) Number of the loregoing jobs that were
filled by Community Services Division applicants:

i) Number of the foregoing jobs that were
filled by Job Training Partnership Act eligible persons:

k) Total Annual Payroll for 2019 $

4. Project Investment Information

a) Project Investment for 2019: $
(attach evidence such as receipls, contracts, invoices ctc.)

The undersigned acknowledges that the average salaries or range ol salaries and the average
benefits or range of benelits for both retained and created jobs set forth in the Application are
still accurate.

The undersigned acknowledges that the submission ol’any knowingly falsc or knowingly
misleading information herein may lead to the immediate termination of the financial assistance
and/or the recapture ol an amount equal to all or part of any tax exemption claimed by reason of
the Agency’s involvement in the project.

The undersigned hereby confirms that (i) no default under the Transaction Documents has
occurred and is continuing, and (ii) no leases, subleases or other arrangements permitting the use
or occupancy of the Project Facility are in excepl, except those expressly authorized in writing
by the Agency.



The undersigned hereby represents and warrants that, to the best of his’her knowledge. the
information contained herein is true. accurate and complete.

Signed: Company Name:

Mame: Address:

Title: Phone: -
Fax:

Date: Email:

Acknowledgment to be completed by a Notary Public:

State of

County ol

Onthe  dayof _ inthe year before me the undersigned. personally appeared

~personally known to me or proved to me on the basis of satisfactory evidence to
be the individual(s) whosc name(s) is (are) subscribed to the within instrument and
acknowledged to me that he/she they executed the same in histher/their, capacity(ies), and that
by his/her/their signature(s) on the instrument, the individual(s), or the person upon behalf of
which the individual(s) acted, executed the instrument.

NOTARY PUBLIC (Please sign and alfix stamp)

RETURN TO:

NASSALU COUNTY INDUSTRIAL DEVELOPMENT AGENCY
ONE WEST STREET, SUITE 326
MINEOGLA, NY 1151
ATTN: ADMINISTRATIVE DIRECTOR
N LATER THAN FEBRUARY 11, 20
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